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Authorization of Trustee to Sell Stock Under 
Special Trust 


In this case the will of Walter S. Keet was admitted to 
probate and a decree of distribution was made by the Probate 
Court carrying out the terms of the will. Separate trusts 
under the will were created in the form of a general trust and 
a separate trust. 

The general trust gave the trustee broad powers of man- 
agement with right to sell and reinvest. The special trust 
made the following provision: ‘Said trustee shall set apart as 
a separate and special fund all common stock belonging to 
decedent in the United Steel and Wire Company of Battle 
Creek, Michigan, and shall pay to said Georgia S. Keet, widow, 
the net income derived therefrom during her natural lifetime— 
and shall pay to said widow all dividends accruing upon said 
stock from the date of death of the decedent herein; and upon 
the death of said widow, this separate and special trust fund 
shall become a part of the general trust fund of said estate.” 

The trustee held the shares of the common stock of the 
United Steel & Wire Company for eight years, paying out 
during this period the income therefrom to the widow. On 
May 5, 1986, trustee petitioned the Probate Court “for in- 
structions, for authority to sell stock and for authority to 
invest proceeds from sale of stock,” alleging that after careful 
investigation made by the trustee, it concluded that it was for 
the best interests of the trust to have a more extensive diversi- 
fication of assets. Pursuant to said petition the court author- 
ized the sale and the investment of the proceeds therefrom in 
municipal bonds. 

On April 6, 1937, trustee filed its eighth current account 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §519. 
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covering the period from March 8, 1936, to March 8, 1987, 
alleging, among other items, the sale of about half the shares 
of the common stock of United Steel & Wire Company and 
the purchase of municipal bonds with the proceeds of the sale. 
Thereupon the widow filed her objections to allowance of said 
eighth current account alleging that trustee sold the stock with- 
out authority to do so and had no power to reinvest in the 
bonds purchased from the proceeds of the sale of said stock, 
It was also alleged that the trust estate sustained a loss of 
income by reason of said sale of stock due to the fact that 
the stock had advanced in value and the bonds had declined 
and the dividends from the stock would have exceeded the 
interest received on the bonds. 

It was held that the beneficiary’s objection to trustee’s cur- 
rent account on the ground of lack of power in trustee to sell 
stock constituted a collateral attack on the original order of 
the court authorizing the sale. If the court’s decision was erro- 
neous, then such legal error committed by a court within its 
jurisdiction could be corrected only on direct attack, as by 
appeal; and when the opportunity for direct attack was gone, 
the judgment could no longer be questioned. The petition 
for instructions and authority to sell was a distinct and inde- 
pendent proceeding. While the order of the court was appeal- 
able, no appeal was taken in this case and consequently the 
order authorizing the sale was conclusive. 

When the trustee petitioned for instructions and authority 
to sell, it sought a judicial determination of its powers under 
the will, the decree, and the applicable law. Since the powers 
of the trustee could be derived only from the decree of distri- 
bution, the court in granting authority to sell necessarily decided 
that the decree of distribution permitted such a sale. The fact 
that the petition did not specifically request a construction of 
the decree of distribution, but simply alleged that petitioner 
had concluded that it was for the best interests of the estate 
to sell and diversify investments, is not controlling. Since the 
trustee’s powers were derived from the decree of distribution, 
the meaning and effect of its provisions were necessarily in 
issue in the proceeding. 
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The court’s jurisdiction over such proceedings is estab- 
lished by section 1120 of the Probate Code, and trustee com- 
plied with all procedural requirements of the section. This 
section requires no particular form of application, but merely 
states that the trustee may petition the court for instructions 
as to the administration of the trust. In re Keet’s Estate, 
Farmers & Merchants National Bank of Los Angeles v. 
Reed, 100 Pac. Rep. (2d) 1045. (This reverses decision re- 
ported in 57 Banking Law Journal 211.) The following 
paragraphs are quoted from the court’s opinion: 


It is apparent that the order of the lower court must be reversed, 
on well settled principles. Respondent’s objection to the eighth current 
account on the ground mentioned, namely, lack of power in the trustee 
to sell the stock, constitutes a collateral attack on the original order 
authorizing the sale. The petition for instructions and authority to 
sell was a distinct and independent proceeding, and the order of the 
court was appealable. Prob. Code, sec. 1240. No appeal was taken, 
and consequently it became a final determination of the matters ad- 
judged, with the force and effect of a final judgment. See Security, 
etc., Bank v. Superior Court, 1 Cal. 2d 749, 37 P. 2d 69; Estate of 
Davis, 151 Cal. 318, 86 P. 183, 90 P. 711, 121 Am. St. Rep. 105; 
Baldwin v. Stewart, 218 Cal. 364, 23 P. 2d 283. On a collateral 
attack, any attempt to show mere error of the court must necessarily 
fail. The judgment is conclusive unless wholly invalid on its face, 
that is, unless its invalidity appears from the judgment roll. Secu- 
rity, etc., Bank v. Superior Court, supra. The question then is whether 
respondent has succeeded in establishing the invalidity of the judgment 
so as to subject it to collateral attack. 

The first theory relied upon by respondent and the lower court is 
that the order was void because it purported to authorize an act— 
sale of the stock, in violation of the terms of the will and decree of dis- 
tribution. We may here concede that there is grave doubt as to 
whether the general power of sale first given in the will was intended 
to apply to the special trust for respondent, in view of the testator’s 
express direction that the stock should be set apart and the income 
paid to the widow. We may further assume, for the purposes of this 
appeal, that it was error for the court to order the sale in the light of 
the language of the will and decree, and the lack of any sufficient show- 
ing of emergency arising from changed conditions and justifying devia- 
tion from the trust provisions. See Security-First Nat. Bank v. 
Easter, 1386 Cal. App. 691, 29 P. 2d 422; Restatement, Trusts, sec. 
167; note, 23 Cal. L. Rev. 86. Nevertheless, it was not impossible 
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to construe the terms of the will and decree so as to make the general 
power of sale in the trustee applicable to this particular trust. It 
would also have been possible for the trustee, upon a proper showing, 
to secure permission from the court to deviate from express restrictions 
against sale. When appellant petitioned for instructions and author- 
ity to sell, it sought a judicial determination of its powers under the 
will, the decree, and the applicable law. ‘The court, in granting the 
petition, made an adjudication of such powers. Its jurisdiction over 
such proceedings is established by section 1120 of the Probate Code, 
and appellant complied with all procedural requirements of the section. 
Having jurisdiction of the subject matter and of the parties, the order 
of the court, whether correct or not, became res judicata on the issue 
of power to sell. 


The fact that the petition did not specifically request a construc- 
tion of the decree of distribution, but simply alleged that petitioner 
had concluded that it was for the best interests of the estate to sell 
and diversify investments, is not controlling. Since the trustee’s pow- 
ers were derived from the decree of distribution, the meaning and effect 
of its provisions were necessarily in issue in the proceeding. The scope 
of a judgment, when collaterally attacked, is not limited to the factual 
or legal points expressly urged by counsel or considered by the court; 
it extends to matters which could have been raised and considered in 
the particular proceeding under the particular pleadings. See Silver- 
ston v. Mercantile Trust Company, 18 Cal. App. 180, 122 P. 976. As 
applied to the instant case, since the powers of the trustee could be 
derived only from the decree of distribution, the court in granting au- 
thority to sell necessarily decided that the decree of distribution per- 
mitted such a sale, or that the legal doctrine of deviation in emergency, 
an exception implied by law in any trust instrument, permitted it. If 
the court reached its conclusion after a careful study of the decree, 
a full consideration of the evidence, and an examination of the relevant 
authorities, its decision would be entitled to great weight. If, on the 
other hand, as respondent contends and the present lower court found, 
it did not even have the decree of distribution before it, and made its 
order without being fully advised in the matter, its decision would 
hardly be persuasive on appeal. But in either case, the most that 
respondent could show would be that the decision was erroneous, that 
is, that it decided the issue of power to sell, and decided it wrongly. 
Such legal error committed by a court within its jurisdiction can be 
corrected only on direct attack, as by appeal; and when the oppor- 
tunity for direct attack is gone, the judgment can no longer be 
questioned. 

The other contention of respondent and the lower court is that the 
first court, before which the original petition was filed, had no juris- 
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diction to determine the issue of power to sell, because the petition 
did not allege sufficient facts to give it jurisdiction under section 1120 
of the Probate Code. The argument seems to be that though entitled 
“Petition for Instructions,” it did not allege any doubt as to the trus- 
tee’s power, nor did it seek any instructions, but merely requested au- 
thority to sell on the basis of the allegation of the trustee that it had 
concluded this would be to the best interests of the estate. 


It may be noted here that the basic assumption of this argument 
is wrong; the section requires no particular form of application, but 
merely states that the trustee may petition the court, from time to 
time, for instructions as to the administration of the trust. Moreover, 
the decrees of the probate court in matters which, like these, are 
clearly within its statutory grant of jurisdiction, have the same effect, 
and are supported by the same presumptions on collateral attack, as 
the judgments of a court of general jurisdiction. Allegations of the 
jurisdictional facts in the pleadings are therefore unnecessary. Wood 
v. Roach, 125 Cal. App. 631, 14 P. 2d 170; Security, etc., Bank v. 
Superior Court, supra. 

But there is another and simpler answer to this argument: the 
asserted defect in the petition is not, in truth, a failure to allege juris- 
dictional facts. The contention of respondent is that although the 
court had jurisdiction over the trust, the trustee, and the beneficiary, 
that is, the subject matter and the parties, the petition failed to state 
sufficient facts to warrant the granting of relief. Failure to state a 
cause of action is not, however, a jurisdictional defect, and cannot be 
a ground of collateral attack. Gillespie v. Fender, 180 Cal. 202, 180 
P, 332; Christerson v. French, 180 Cal. 523, 182 P. 27; Behrens v. 
Superior Court, 132 Cal. App. 704, 23 P. 2d. 428. 

The judgment, in so far as it disallows the report and account of 
the trustee and denies attorneys’ fees, is reversed with directions to 
allow the report and account, and to award such attorneys’ fees as the 
court may deem reasonable. That part of the judgment which allows 
trustee’s fees is affirmed. 


Retention of Non-Legal Securities by Trustee 
With Acquiescence of Beneficiaries 


A competent beneficiary who with full knowledge of the 
facts and of his rights expressly consents to or affirms an in- 
vestment by the trustee cannot, in the absence of fraud, there- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §504. 
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after question its propriety. Affirmance of the investment 
may be implied from failure of the beneficiary to object within 
a reasonable time, although aware of the facts and continually 
receiving benefits from the investment. In re Clabby’s Estate, 
Supreme Court of Pennsylvania, 12 Atl. Rep. (2d) 71. 

A testator died in 1922 leaving half of his estate in trust 
for his sisters and their children. The trust estate contained, 
among other property, stocks of Philadelphia Rapid Transit 
Company and Philadelphia Traction Company. These stocks, 
though non-legal, were considered as seasoned securities fa- 
vored by conservative Philadelphia investors. In directing his 
executor and trustee, the testator made the following provi- 
sions in his will, namely, “to invest and keep invested in legal 
securities all money left by me” and “when and as often as he 
shall deem prudent, to assign, dispose of and change any of 
the investments of the estate and to reinvest the proceeds.” 

During the years 1925 to 1927 yearly accounts or state- 
ments were delivered by the trustee to all the beneficiaries, 
showing retention of both transit and traction shares, which 
paid large dividends during that period. The trustee’s first 
account in 1928 showed the retention of these stocks and was. 
approved by all the parties in interest. The trustee continued 
to hold these securities until his death in 1937, although their 
market value in common with other stocks declined precipi- 
tously and dividends ceased to be paid. During this entire 
period no demand was ever made upon the trustee for their 
sale. After the trustee died in 1937, two of the parties in inter- 
est sought to impose a surcharge upon the estate of the de- 
ceased trustee because of the failure to dispose of the transit 
and traction stocks. 

It was held that the trustee had the power to retain the 
shares since the testator intended by his will that the trustee 
dispose of his securities at his descretion, but, if he did so, to 
invest the proceeds in legal securities. The trustee was not 
negligent in retaining the stocks, since he could not have fore- 
seen, in the exercise of normally good judgment and common 
skill and caution, the unprecedented severity of the financial 
depression which existed during the period of his administra- 
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tion of the estate. Furthermore, the beneficiaries were familiar 
with the details of the administration of the estate from its 
inception. Inasmuch as they acquiesced to the retention of 
the shares and were satisfied to receive and enjoy the sub- 
stantial income which the shares yielded, they are estopped 
from demanding a surcharge. 

The decision reads, in part, as follows: 


We are concerned here solely with the question whether the sur- 
charge was proper. On the threshold of the problem the fundamental 
principle must be borne in mind that a trustee who has acted in good 
faith and with common skill and prudence, will not be charged for 
more than he has received because a loss to the trust has occurred dur- 
ing his administration: In re Calhoun’s Estate, 6 Watts 185; Keller’s 
Appeal, 8 Pa. 288, 49 Am. Dec. 516; In re Wilbur’s Estate, 334 Pa. 
45, 5 A. 2d 325. As we said in Neff’s Appeal, 57 Pa. 91,98: “. .. 
it is the harshest demand that can be made in equity to compel trustees 
to make up a deficiency not owing to their wilful default.” And see 
In re Bartol’s Estate, 182 Pa. 407, 38 A. 527. 

There is here no suggestion of bad faith on the part of the trustee. 
On the contrary, under his management the trust estate suffered but 
slight impairment despite the unprecedented severity of the financial 
depression which existed during the period of his administration of 
the estate. The auditing judge recognized this fact when he said: 
“It is therefore with regret that I enter a surcharge in this case, espe- 
cially in view of the fact that the condition of this estate as a whole 
is far better than is usually found in estates of this size in these days.” 
And again he said, “the stock which has been directed to be replaced 
with cash forms but a small part of this estate and . . . the rest of 
the assets are gilt edge bonds of unquestioned security. . . .” More- 
over, it is significant as attesting the successful management of this 
estate that only two of the four trust beneficiaries, representing but 
a one-third remainder interest, are dissatisfied and have attempted to 
place this charge upon the estate of the deceased fiduciary. 

It clearly appears from the record that the present exceptants were 
familiar with the details of the administration of the estate from its 
inception. The question is, did they consent to the retention of the 
shares so that they are estopped from demanding a surcharge. In 
1923 they joined in an effort to hold the executor responsible for the 
failure to sell the shares of the Texas and Pacific Railway Company, 
but on September 4, 1923, the attorney representing them wrote to 
counsel for the trustee: “In reference to the shares . . . of the Phila- 
delphia Rapid Transit and Philadelphia Traction Company, my clients 
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will be satisfied to have you retain them for the present.” In 1928 the 
trustee’s first account showed that the shares of stock were included 
as part of the trust assets, yet no complaint was made by either of the 
exceptants. On the contrary, they approved the account. 

From 1929 to 1937 semi-annual statements were mailed to the 
exceptants showing the receipt and disbursement of the income of the 
estate. While these statements were not offered in evidence, their 
counsel admitted at the audit that there were sent “to Mrs. Emrey— 
and I am quite sure to Mrs. Cauffman—statements of income received, 
and, of course, included on those statements were any dividends paid 
by either of these two stocks.” ‘There were dividends paid on the 
Philadelphia Rapid Transit shares until 1931 and upon the Philadel- 
phia Traction stock to 1937. In consequence, both Mrs. Cauffman and 
Mrs, Emrey (the latter became an income beneficiary in 1925) knew 
that the investments were still in the hands of the trustee, yet no demand 
was made by them for the sale of these shares. This fact was conceded 
by counsel for the exceptants at the hearing.’ 

They were satisfied to receive and enjoy the substantial income 
which the shares yielded and no doubt they, too, had confidence that 
this was a conservative investment which it was safe for the trustee to 
hold. For fourteen years after provisionally approving the retention 
of these shares the exceptants indicated no change of intention con- 
cerning them. ‘Their contention that they expected the trustees to 
observe the warning of the auditing judge in 1923 to sell all non-legal 
securities, carries little weight at this time in view of the letter of Sep- 
tember 4, 1923, of their acquiescence in the retention of these shares 
by their approval of the account filed in 1928, and of their receipt of 
the dividends with full knowledge of the existing circumstances. It was 
not until the trustee was dead and unable to vindicate his stewardship, 
and after the stocks had declined in value and a loss occurred, that 
any question was raised by them. Moreover, both exceptants were sui 
juris from the establishment of the trust. 

It would be difficult to find a clearer case of acquiescence by bene- 
ficiaries in the retention of an investment than is presented by this 
record, and in our opinion they cannot now be heard to complain. The 
facts bring the case within the established principle as stated by Mr. 
Justice Drew In re Macfarlane’s Estate, 317 Pa. 377, 382, 177 A. 12, 
15, that “A competent beneficiary who with full knowledge of the facts 
and of his rights expressly consents to or affirms an investment by the 
trustee cannot, in the absence of fraud, thereafter question its propri- 
ety. . . . Affirmance of the investment may be implied from failure 

1 Upon the record it is stated: “I understand, too, that Mr. Sautter [attorney 
for exceptants] will agree with me that there has been no direct request by the ex- 


ceptants in this case for the sale of this stock until the account was filed.” By Mr. 
Sautter: “Yes, not until after the trustee died.” 
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of the beneficiary to object within a reasonable time, although aware 
of the facts and continually receiving benefits from the investment.” 

In re Macfarlane’s Estate, supra, it was attempted to surcharge 
a trustee on the ground that shares of stock in a new corporation ex- 
changed for those received from the testator were an improper invest- 
ment of the trust estate and should have been sold within a reasonable 
time after their acquisition. Substantial dividends were paid on the 
common stock of the company for seven years, and on the preferred 
stock for fifteen years without an objection being made by the bene- 
ficiary because of their retention, and without demand that they be 
sold. We held that such conduct amounted to acquiescence and affirm- 
ance sufficient to bar the claim for surcharge. 

In re Curran’s Estate, 312 Pa, 416, 167 A. 597, a trustee received 
from the testator’s estate upon his death in 1907, certain bonds which 
were a non-legal investment. The widow of testator, who was the life 
tenant under the will, died in 1931. Upon the audit of the trustee’s 
account it was sought to surcharge him for failure to convert the bonds 
into legal investments. Speaking by Mr. Justice Linn we said (312 
Pa. page 423, 167 A. page 599): “There is evidence that she [the life 
tenant] was advised by the trustees, as late as 1925, that part of the 
corpus was in nonlegal investments, and, annually from 1909 to 1930 
was furnished with reports showing income received and distributed 
and sales of securities during the period of the report. Certainly if, 
in the circumstances, with full knowledge of the facts and of her rights, 
Mrs. Curran was content, her appointees will not be heard to complain.” 

In Coggins’ Appeal, 3 Walk. 426, the beneficiaries had actually 
made a demand upon the trustee to convert non-legal securities, but 
it was held that their failure to take action for five years thereafter, 
while accepting dividends, constituted an implied withdrawal of their 
demand an an affirmance of the investment. See also upon the general 
principle involved: In re Detre’s Estate, 273 Pa. 341, 117 A. 54; In re 
Brown’s Estate, 287 Pa. 499, 1385 A. 112; In re Linnard’s Estate, 299 
Pa. 32, 148 A. 912; In re Nemon’s Estate, 301 Pa. 425, 152 A. 555; In 
re Wilbur’s Estate, supra.” 

In view of our conclusion upon the question of acquiescence, it is 
unnecessary to determine whether the retention of these stocks by the 
trustee was negligent. However, we have reviewed the exceptants’ evi- 
dence, and, upon consideration of the provisions of the will with 
regard to investments, it seems to us that upon this ground also the 
surcharge was erroneous. 

In Paragraph Third, the testator directed his executor and trustee 


2See also In re O’Brien’s Estate, 18 Pa. Dist. & Co. R. 501; In re Maser’s 
Estate, 21 Pa. Dist. & Co. R. 559; In re Towne’s Estate, 25 Pa. Dist. & Co. R. 641; 
In re Benge’s Estate, 29 Pa. Dist. & Co. R. 250. 
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“to invest and keep invested in legal securities all money left by me 
and that which may be realized by my executor and trustee from the 
sale of the real or personal property.” 'The exceptants contend that 
“money” embraces investments, but a careful reading negatives this 
conclusion. In the same sentence the testator refers to “personal 
property,” and elsewhere, to “investments,” indicating familiarity with 
those broader terms. The sense in which it is used requires that the 
word “money” be given its ordinary meaning of “cash” and “currency.” 
The clause, therefore, does not impose any limitation upon the discre- 
tion given in the same paragraph to the trustee “when and as often as 
[he] shall deem prudent, to assign, dispose of and change any of the 
investments of the estate and to reinvest the proceeds.” The two 
clauses, together, show that the testator intended the trustee to dispose 
of his securities at his discretion, but, if he did so, to invest the pro- 
ceeds in legal securities. 

Under the will, therefore, the trustee was empowered to retain the 
transit and traction shares, and the exceptants must bear the burden 
of proving that in so doing he was negligent. The cases of In re Tay- 
lor’s Estate, 277 Pa. 518, 121 A. 310, 37 A. L. R. 553; In re Kelch’s 
Estate, 318 Pa. 296, 178 A. 129,° and In re Seamans’ Estate, 333 Pa. 
358, 5 A. 2d 208, 122 A. L. R. 793, have no direct application be- 
cause they involved the retention of non-legal securities by fiduciaries 
who had no such discretionary power. 

The mere retention of these stocks which the trustee received from 
the testator, was not, in itself, negligence. They were seasoned secu- 
rities favored by conservative Philadelphia investors. From 1922 to 
1931 they produced a high rate of return to the estate. In 1931, 
when their value fell, the trustee could not have foreseen, in the exer- 
cise of normally good judgment and common skill and caution, the 
extent of the economic catastrophe or the difficulties which were later 
to assail these street railway companies. The false optimism of the 
period is aptly expressed In re Seamans’ Estate, supra.* It would 
have appeared to be folly for the trustee to “jettison seasoned invest- 
ments” of this sort at such a sacrifice. See Coggins’ Appeal, supra (3 
Walk. page 445). At no time after 1931 could these shares have been 
sold except at great loss to the estate, and they represented but one- 





3In re Kelch’s Estate, 318 Pa. 296, 178 A. 129, the opinion of the court below 
was affirmed by an equal division of the six justices who heard the appeal. The 
adjudication, reported in 21 Pa. Dist. & Co. R. 204, shows that the will there in- 
volved directed that the entire corpus of the trust be invested in legal securities, 
and the trustee’s discretion extended only to the time of conversion. 


4In Re Seamans’ Estate, Mr. Justice Stern said (333 Pa. page 365, 5 A. 2d 
page 212, 122 A. L. R. 793): “There existed a general impression that normality 
would soon be restored and that prosperity was ‘just around the corner. Even 
the most prudent men, not foreseeing that still worse times were ahead, optimisti- 
cally retained their failing investments.” 
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tenth of its assets. To make our after-sight the sole judge of the 
trustee’s prudence in this matter would manifestly be unfair: In re 
Brown’s Estate, supra (287 Pa. page 503, 135 A. 112). 

As we have seen, In re Macfarlane’s Estate, supra, the trustee 
held non-legal securities for seven years under circumstances similar 
to those here present, and we expressed the opinion that he had not 
been negligent, although that was not the basis of our decision. And 
In re Kelch’s Estate, supra, while the fiduciaries were surcharged for 
their failure to exercise proper care and attention in the management 
of the estate, the court expressly stated (318 Pa. page 299, 178 A. 
129): they “were not surcharged because they retained as investments 
for the trust estate shares of stock in constituent companies compos- 
ing the traction system in Philadelphia or shares in other corpora- 
tions.” 

To establish negligence the exceptants rely principally upon a 
power of attorney executed by the trustee on March 5, 1929, to the 
Fidelity-Philadelphia Trust Company, and contend that he had aban- 
doned the trust management and improperly delegated his duties. 
This instrument, on its face, could not have the broad effect attributed 
to it by the court below. It merely empowered the attorney-in-fact to 
hold the trust assets for safekeeping, to collect income and to dis- 
tribute it under the terms of the will. The agent was given no power 
over investments, and the actual management of the trust remained at 
all times in the hands of the trustee. The delegation of such purely 
ministerial duties is a common practice in trust administration, and 
we all agree that it was not improper. The power bestowed by the 
fiduciary upon the agent was entirely dissimilar to that considered In 
re Bohlen’s Estate, '75 Pa. 304, and that given In re Iscovitz’s Estate, 
319 Pa. 277, 179 A. 548. In re Seamans’ Estate, supra, the advisory 
powers of the attorney-in-fact were so broad that the fiduciary felt 
relieved of responsibility for investments, and the agent actually pur- 
chased securities for the estate without consulting him. Here no 
attempt was made by the attorney-in-fact to intermeddle with invest- 
ments, and the fact that the trustee did not seek its advice is not sig- 
nificant, for there was nothing in the ministerial character of the 
agency to make such consultation needful. 

We conclude, therefore, that even if the exceptants were not barred 
by their acquiescence, they failed to prove that the trustee was negli- 
gent. 

The decree is reversed, and the record is remanded to the court 
below with the direction that a new schedule of distribution, eliminat- 
ing the surcharge, be prepared and filed in accordance with this opin- 
ion; costs to be paid by appellees. 
STERN, Justice (concurring). 
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I agree with the acquiescence of appellees in the retention of the 
Transit Company and Traction Company stocks bars them from their 
present attempt to impose a surcharge upon the trustee. But I must 
dissent from the dictum expressed in the opinion that the trustee was 
empowered under the will to retain these shares and that such retention 
was not, in itself, negligence. 

LINN, J., concurs in this opinion. 


Security for Deposits Made by Governmental 
Agencies 


A national bank may pledge assets to secure deposits of 
funds made by governmental agencies, even though they may 
not be ““public money” within the scope of section 45 of the 
National Banking Act, 13 Stat. 99, 118, 12 U. S. C. sec. 90, 
12 U.S. C. A. sec. 90. 

Deposits were made with the Commercial National Bank 
by three separate governmental agencies, the Inland Water- 
ways Corporation, the United States Shipping Board Mer- 
chant Fleet Corporation, and the Secretary of War on behalf 
of the Panama Canal Zone. After the bank’s insolvency suit 
was brought by the receiver for the recovery of the pledged 
assets or their proceeds to the extent of the amount in excess 
of the dividends paid to the general depositors. 

It was held that the funds of these corporations are for all 
practical purposes Government funds, and therefore the re- 
ceiver could not claim the pledged assets. The corporations 
perform governmental functions and are wholly owned by the 
United States. The form which Government takes is wholly 
immaterial, since motives which lead Government to clothe 
its activities in corporate form are unrelated to the problem of 
safeguarding governmental deposits, and therefore irrelevant 
to the issue of ultra vires. Inland Waterways Corporation v. 
Young, United States 60 Supreme Court Rep. 646. The 
opinion delivered by Mr. Justice Frankfurter is as follows: 

At the threshold we are met by two recent decisions of this Court, 
Texas & Pacific Ry. v. Pottorff, 291 U. S. 245, 54S. Ct. 416, 78 L. Ed. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §392. 
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777, and Marion v. Sneeden, 291 U. S. 262, 54 S. Ct. 421, 78 L, Ed. 
787. In view of the thorough consideration which these two cases 
received and the added weight which they derive from the authority, 
in the field of banking, of Mr. Justice Brandeis, the writer of the 
opinions, we start with full acceptance of what they decided. 

The Pottorff case held that a national bank was without author- 
ity to pledge its assets as security for private deposits. In the 
absence of specific authority to make such pledges, the general policy 
of the Act and principles of sound banking practice were drawn upon 
to establish the prohibition. To allow the withdrawal of assets of 
the bank from general availability would impair the bank’s liquidity— 
its ability to meet unexpected demands by depositors—and thereby 
restrict the national banking system as a reliable instrument of national 
finance. In the Sneeden case the banking standards relied upon in 
the Pottorff case were applied likewise to deny to national banks power 
to pledge their assets as security for deposits by state and local gov- 
ernmental agencies except where permission is given by the Act of 
June 25, 1980, 46 Stat. 809, 12 U.S. C. § 90, 12 U.S. C. A. § 90.7 

But the function of national banks as depositaries of federal funds 
was not before the Court in the Pottorff and Sneeden cases, and the 
power of the banks in relation to such funds could not have been de- 
cided there. That power is the exact issue here. The solution of this 
problem, however, must be found by application of those standards for 
judgment which were decisive in the former cases. In other words, the 
history and purposes of the statute and the traditional policy of the 
National Government in utilizing the national banks as fiscal agencies 
must give meaning to the silence of the Act. 

Congress has necessarily been concerned from the beginning to 
provide appropriate safeguards for government funds. One of the 
motives in the establishment of the first Bank of the United States 
was its availability as a safe depositary for such funds. They were 
kept there until the expiration of that Bank’s charter in 1811. There- 
after and until the second Bank of the United States was chartered, 
government monies were kept in state banks. These deposits were 
without security, and as a consequence severe losses followed the 
financial dislocation which came with the War of 1812. This experi- 
ence led the Government to exact security, and losses became negli- 
gible. Phillips, Methods of Keeping the Public Monies of the United 





1 Lewis v. Fidelity & Deposit Co., 292 U. S. 559, 54 S. Ct. 848, 78 L. Ed. 1425, 
92 A. L. R. 794, involved merely the application of the Sneeden doctrine to the 
special circumstances presented by Georgia legislation in the case of national banks 
situated in that state. The Lewis case, like the Pottorff and Sneeden cases, did not 
bring into issue the power of national banks with reference to federal deposits. Of 
course, the Lewis case neither professed to enlarge, nor could it, the scope of the 
Pottorff and Sneeden decisions, 
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States, pp. 6-20; H. Rep. No. 358, 21 Cong., Ist Sess., Vol. 3, p. 12; 
IV McMaster, History of the People of the United States, p. 295 et 
seq.; III American State Papers, Finance, p. 11. The second Bank 
of the United States, established partly to serve as a Government 
depositary, kept most of the federal funds until their withdrawal in 
1833 by Secretary Taney. But as a condition to their deposit in 
various state banks after 1833, Taney, acting upon the earlier ex- 
perience of the Treasury under Secretaries Gallatin and Crawford, 
exacted appropriate security.” By the Act of June 23, 1836, 5 Stat. 
52, Congress translated Treasury practice into legislative policy. 
It thereby became the Secretary’s duty, whenever wisdom dictated, 
to require collateral for Government funds. As a result security was 
demanded of almost all the depositaries. Phillips, op cit., p. 63. The 
panic of 1837 brought another modification. Government monies were 
held by the local collectors and by the Treasury itself, and a little 
later deposited in the new Sub-Treasury. But in 1841 the old method 
of deposit in state banks was resumed under the practice which had 
been introduced in 1833. Exec, Doc. No. 123, 27th Cong., 2d Sess., 
p- 2; Phillips, op cit., p. 113. This arrangement—that is, deposits 
secured by collateral—continued until the Sub-Treasury Act of 
1846, 9 Stat. 59, led to the withdrawal of Government funds from 
private banks. The sub-treasury system persisted until the estab- 
lishment of the modern national banking system. 

The policy of securing Government deposits thus antedates the 
National Banking Act. It was the practical response to disastrous 
experience. It began without any statutory authorization, and was 
continued both with and without specific Congressional sanction. Long 
practice and Congressional approval lodged in the Secretary of the 
Treasury authority to take appropriate measures to safeguard the 
nation against loss of its funds. The integrity of Government monies 
was naturally considered an object of great national importance, the 
attainment of which properly belonged to those entrusted with their 
disposition. 

It is against this background that the National Banking Act of 
1864, 13 Stat. 99, must be projected, intended as it was to provide 
facilities for the deposit of Government funds. Congress was alive 
to the Treasury’s experience with deposits, secured and unsecured, 
during the preceding decades, together with the policy which had 
evolved from that experience. Cong. Globe, 37th Cong., 3d Sess., 
Pt. 1, pp. 843-845. The banking system which Congress thus estab- 





2 These conditions, incorporated in contracts between the Treasury and the banks, 
required collateral to be pledged for all deposits in excess of one-half the bank’s 
paid-in capital. In addition the Treasury reserved the right to demand additional 
security whenever it was thought prudent. Exec. Doc. No. 2, 23rd Cong., Ist Sess., 
Vol. 1, p. 36; Phillips, op cit., pp. 53-55; Girard, The Independent Treasury, p. 17. 
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lished embodied a blend of governmental and private purposes. See 
Mercantile Bank v. New York, 121 U. S. 138, 154, 7 S. Ct. 826, 834, 
30 L. Ed. 895; Davis, The Origin of the National Banking System, 
S. Doc. No. 582, 61st Cong., 2d Sess, 

By § 45 of the Act, Congress specifically commanded the Secretary 
of the Treasury to exact security for “public monies” deposited by 
him in national banks. R.S. § 5153, 12 U. S. C. § 90, 12 U. S.C. A. 
§ 90. We read this as an exaction of duty from the Secretary as to 
monies subject to his control, see Cook County Nat. Bank v. United 
States, 107 U. S. 445, 449, 2 S. Ct. 561, 564, 27 L. Ed. 537, and not 
as a limitation upon the power of the bank to give security when it 
may be required by other Government officers and agencies charged 
with the custody of federal funds. Placing § 45 in the setting of its 
history, we do not think it should be read in a niggardly spirit, as 
though it expressed a gingerly departure from public policy. On the 
contrary, it is a manifestation of historic national practice, which is 
to be given scope consonant with the reason for its development. Com- 
pare Keifer & Keifer v. R. F. C., 306 U. S. 381, 59 S. Ct. 516, 83 
L, Ed. 784. By a series of specific statutory commands, Congress has 
recognized the power of national banks to give security for deposits 
of a governmental nature by laying upon various agencies, charged 
with the custody of such funds, a duty to exact collateral. See § 61 
of the Bankruptcy Act. 30 Stat. 562, 11 U.S. C. A. § 101; § 9 of the 
Postal Savings Act, 36 Stat. 816, 39 U. S. C. A. § 759; and Acts 
relating to Insolvent Bank Funds, 39 Stat. 121, 12 U.S. C. A. § 192; 
Porto Rican Funds, 39 Stat. 951; Government Obligations, 40 Stat. 
291, 31 U. S. C. A. § 771, and Indian Monies, 40 Stat. 591, 25 U. S. 
C. A. § 162. With one exception all these special statutory require- 
ments pertain to funds held by the Government for the benefit of others. 
It is difficult to suppose that what Congress has commanded with 
respect to funds held by its agencies in an immediate fiduciary capacity, 
it would deem a violation of law if done with respect to funds bene- 
ficially owned by the United States itself. What may be inimical to 
the private aspects of the national banking system, and therefore 
ultra vires, has no such relevance to the public aspect of national 
‘banks, and to the enforcement of the public interest by those charged 
with primary responsibility for its guardianship. 

So far as the powers of a national bank to pledge its assets are 
concerned, the form which Government takes—whether it appears as 
the Secretary of the Treasury, the Secretary of War, or the Inland 
Waterways Corporation—is wholly immaterial. The motives which 
lead Government to clothe its activities in corporate form are entirely 
unrelated to the problem of safeguarding governmental deposits, and 
therefore irrelevant to the issue of ultra vires. Compare Skinner & 
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Eddy Corp. v. McCarl, 275 U. S. 1, 48 S. Ct. 12, 14, 72 L. Ed. 13133 

The true nature of these modern devices for carrying out governmental 
functions is recognized fin other legal relations when realities 
become decisive. Compare Clallam County v. United States, 
263 U. S. 341, 44 S. Ct. 121, 68 L. Ed. 328; Emergency 
Fleet Corp. v. Western Union, 275 U. S, 415, 48 S. Ct. 198, 72 L. Ed. 
345. ‘The funds of these corporations are, for all practical purposes, 
Government funds; the losses, if losses there be, are the Government’s 
losses. Compare United States Grain Corp. v. Phillips, 261 U. §, 
106, 113, 43 S. Ct. 283, 285, 67 L. Ed. 552. See Seventeenth Annual 
Report, U. S. Shipping Board, 1933, pp. 88-89, for summary of losses 
borne by Treasury on behalf of the Merchant Fleet Corporation, and 
compare Annual Report, Inland Waterways Corporation, 1936, pp. 
16-22. 

The policy underlying Congressional legislation and reflected in 
the history of governmental deposits is confirmed by the explicit 
recognition of that official in whom is centered oversight of the admin- 
istration of the National Banking Act. S. Doc, 175, 73d Cong., 2d 
Sess. The Comptroller of the Currency, to be sure, must himself move 
within the orbit of the National Banking Act. Illegality cannot attain 
legitimacy through practice. But when legality itself is in dispute— 
when Congress has spoken at best with ambiguous silence—a long con- 
tinued practice pursued with the knowledge of the Comptroller of the 
Currency is more persuasive than considerations of abstract conflict 
between such a practice and purposes attributed to Congress. More 
than half a dozen agencies have thought it their duty to safeguard 
deposits in nearly a hundred banks by transactions similar to those 
before us. This practice had the approval of the Comptroller because 
he believed it within the scope of the National Banking Act. Even con- 
stitutional power, when the text is doubtful, may be established by 
usage. See United States v. Midwest Oil Co., 286 U. S. 459, 473, 35 
S. Ct. 309, 313, 59 L. Ed. 673. When dealing with such necessarily 
argumentative concepts as those of which the law of ultra vires is so 
largely composed, the responsible and pervasive practice of public 
officers bent on safeguarding the public interests ought to carry the 
day even were the issue more in doubt than we believe it to be. 

Deeming the challenged pledges to have been validly made, we think 
petitioners were entitled to judgment. It is therefore unnecessary for 
us to consider the other arguments here urged in their behalf. The 
judgments below should be reversed. 
~~ 8See McDiarmid, Government Corporations and Federal Funds, 31 Am. Pol. 
Science Rev. 1095; Federal Corporations and Corporate Agencies, 16 Harv. Bus. 
Rev. 436. The corporations, of course, perform “governmental” functions. Graves 


v. People of State of New York ex rel. O’Keefe, 306 U. S. 466, 59 S. Ct. 595, 83 L. 
Ed. 927, 120 A. L. R. 1466. 









in 








377 






THE BANKING LAW JOURNAL 





Mr. Justice Reed and Mr. Justice Murphy took no part in the 
disposition of this case. 

Mr. Justice Roberts dissenting. 

The court below followed and applied the decisions of this court 
in Texas & Pacific Railway v. Pottorff, 291 U. S, 245, 54S. Ct. 416, 
78 L. Ed. 777, Marion v. Sneeden, 291 U. S. 262, 54 S. Ct. 421, 78 
L. Ed. 787, and Lewis v. Fidelity & Deposit Co., 292 U. S. 559, 54 
S. Ct. 848, 850, '78 L. Ed. 1425, 92 A. L. R. 794. 

It is true that those cases presented the question whether national 
banks are authorized to give security for private deposits and those of 
state agencies. But the basis of each of the decisions was that national 
banks are without power to pledge assets as security for any deposits, 
in the absence of express legislative sanction. Paradoxically, the 
opinion of the court, while recognizing the authority, in the field of 
banking, of Mr. Justice Brandeis, who announced the opinions in all 
three cases for a unanimous court, rejects the fundamental principle 
of the opinions. Whereas in the Lewis case Mr. Justice Brandeis 
announced in plain terms that, in the absence of express authoriza- 
tion, a national bank has “no power to make any pledge to secure 
deposits except the federal deposits specifically provided for by acts 
of Congress,” the opinion of the court spells out such power despite 
“the silence of the act.” 

In the Texas & Pacific and Marion cases the opinions point out 
that whenever Congress has intended that security should be taken 
for deposits of government funds specific authority has been granted.* 
That what was thus said by Mr. Justice Brandeis was deemed neces- 
sary to the decisions and was the deliberate conclusion of the court is 
evidenced by his statement in Lewis v. Fidelity & Deposit Co., 292 
U.S. at page 564, 54S. Ct. at page 850, 78 L. Ed. 1425, 92 A. L. 
R. 794. 

“In Texas & Pacific Ry. Co. v. Pottorff, 291 U. S. 245, 54 S. Ct. 
416, '78 L. Ed. 777, and Marion v. Sneeden, 291 U. S. 262, 54 S. Ct. 
421, 78 L. Ed. 787, . . . we held that a national bank had, prior to 
the Act of June 25, 1930, no power to make any pledge to secure de- 
posits except the federal deposits specifically provided for by acts of 
Congress.” 

Now it is said that these cases incorrectly state the governing prin- 
ciple. That principle is now said to be that Congress cannot have in- 
tended to limit the authority of banks to give security in cases where 
administrative officers in charge of government funds have deemed it 
appropriate that security should be given. In other words, despite 
















































4See Texas & Pacific Ry. Co. v. Pottorff, 291 U. S. page 257, Note II, 54 S. Ct. 
page 419, 78 L. Ed. 777; Marion v. Sneeden, 291 U. S. page 268, 54 S. Ct. page 
422, 78 L. Ed. 787. 
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the withholding of any grant of power to institutions whose powers 
are only those granted,” a power is spelled out. 

The attempt to buttress the implication of the power from the 
fact that federal agencies have heretofore exacted security, and that 
the Comptroller of the Currency has been of the view that such pledges 
were not in violation of the Act, is answered by what was said in 
Marion v. Sneeden, 291 U. S. page 269, 54 S. Ct. page 422, '78 L. Ed. 
787: “comptrollers of the currency knew that this was being done; and 
they assumed that the banks had the power so todo. But the assump- 
tion was erroneous.” 

I think that as the Court of Appeals followed the principle rightly 
applied in the decisions of this court its judgment should be affirmed. 


The Chief Justice and Mr. Justice McReynolds join in this opinion, 




































5“The measure of their powers is the statutory grant; and powers not conferred 
by Congress are denied.” Texas & Pacific Ry. v. Pottorff, 291 U. S. page 253, 54 
S. Ct. page 417, 78 L. Ed. 777. 


Present Taxable Status of Estates and Trusts 


In view of the recent ruling of the United States Supreme 
Court in the so-called “Hallock decision,” which reverses pre- 
vious decisions made by that court, it seems advisable for trust 
officers to review the present taxable status of estates and 
trusts in the light of the present law regarding taxation of 
reversionary interests. 

The cases considered together in the new ruling of the 
“Hallock decision” are as follows: MHelvering v. Hallock, 
Rothenseis v. Cassell, and Bryant v. Helvering, 60 Su- 
preme Court Rep. 444. Justice Frankfurter delivered 
the opinion of the court and Justice Roberts the dissent- 
ing opinion. These three cases all involve dispositions of 
property by way of trust in which the settlement provides for 
return or reversion of the corpus to the donor upon a con- 
tingency terminable at his death. They all raise the same 
question, namely, whether transfers of property inter vivos 
made in trust are within the provision of Section 802(c) of 
the Revenue Act of 1926. This section deals with property 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1524., 
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not technically passing at death but with interests theretofore 
created. ‘The measure of the tax, however, is the value of the 
transferred property at the time when death brings it into 
enjoyment. 

The law as set forth in the above cases follows the prin- 
ciple established in the case of Klein v. United States, 
283 U. S. 231, 51 Supreme Court Rep. 398. In the Klein 
case the court said, “that the death of the grantor was the in- 
dispensable and intended event which brought the larger estate 
into being for the grantee and effected its transmission from 
the dead to the living, thus satisfying the terms of the taxing 
act and justifying the tax imposed.” Following this ruling, 
the law regarding taxation of reversionary interests in the 
gross estate is that the transfer will be treated as one intended 
to take effect at or after death if the trust provision requires 
that the settlor must die before complete title to the gift is 
vested in the beneficiary. Under Section 802(c) of the Reve- 
nue Act of 1926 Congress expressly requires property trans- 
ferred upon this condition to be included in the gross estate. 

The following paragraphs are quoted from the court’s 
opinion: 























These cases raise the same question, namely, whether transfers of 
property inter vivos made in trust, the particulars of which will later 
appear, are within the provisions of § 302(c) of the Revenue Act of 
1926.1 They were heard in succession and may be decided together. 












1c, 27, 44 Stat. 9, as amended by § 803 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, 279: 

“The value of the gross estate of the decedent shall be determined by including 
the value at the time of his death of all property, real or personal, tangible or 
intangible, wherever situated, 







“(c) To the extent of any interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contemplation of or intended to take effect 
in possession or enjoyment at or after his death, or of which he has at any time 
made a transfer, by trust or otherwise, under which he has retained for his life or 
for any period not ascertainable without reference to his death or for any period 
which does not in fact end before his death (1) the possession or enjoyment of, or 
the right to the income from the property, or (2) the right, either alone or in con- 
junction with any person, to designate the persons who shall possess or enjoy the 
property or the income therefrom: except in case of a bona fide sale for an adequate 
and full consideration in money or money’s worth. Any transfer of a material part 
of his property in the nature of a final disposition or distribution thereof, made by 
the decedent within two years prior to his death without such consideration, shall, 
unless shown to the contrary, be deemed to have been made in contemplation of 
death within the meaning of this title [subchapter].” 
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In each case the Commissioner of Internal Revenue included the trust 
property in the decedent’s gross estate. In Nos. 110, 111 and 112 
his determination was reversed by the Board of Tax Appeals (34 B. T. 
A. 575) and the Board was affirmed by the Circuit Court of Appeals 
for the Sixth Circuit. 102 F.2d 1. In No. 183, the taxpayer paid 
under protest, successfully sued for recovery in the District Court for 
the Eastern District of Pennsylvania, and his judgment was sustained 
by the Circuit Court of Appeals for the Third Circuit. 103 F. 2d 884, 
In No. 399, the Commissioner was in part successful before the Board 
of Tax Appeals (36 B. T. A. 669) and the Circuit Court of Appeals 
for the Second Circuit affirmed the Board. 104 F. 2d 1011. 

Neither here nor below does the issue turn on the unglossed text 
of § 302(c). In its enforcement, Treasury and courts alike encounter 
three recent decisions of this Court, Klein v. United States, 283 U. 
S. 231, 51 S. Ct. 398, '75 L. Ed. 996, Helvering v. St. Louis Trust Co., 
296 U.S. 39, 56 S. Ct. 74, 80 L. Ed. 29, 100 A. L. R. 1239, and Becker 
v. St. Louis Trust Co., 296 U. S. 48, 56 S. Ct. '78, 80 L. Ed. 35. Be- 
cause of the difficulties which lower courts have found in applying the 
distinctions made by these cases and the seeming disharmony of their 
results, when judged by the controlling purposes of the estate tax law, 
we brought the cases here. 308 U. S. —, 60 S. Ct, 82, 84 L. Ed. —; 
Rothensies v. Cassell, 308 U. S. —, 60 St. Ct. 94, 84 L. Ed. —; Id, 
308 U. S. —, 60 S. Ct. 141, 84 L. Ed. —. All involve dispositions of 
property by way of trust in which the settlement provides for return 
or reversion of the corpus to the donor upon a contingency terminable 
at his death. Whether the transfer made by the decedent in his life- 
time is “intended to take effect in possession or enjoyment at or after 
his death” by reason of that which he retained, is the crux of the prob- 
lem. We must put to one side questions that arise under sections of 
the estate tax law other than § 302(c)—-sections, that is, relating to 
transfers taking place at death. Section 302(c) deals with property 
not technically passing at death but with interests theretofore created. 
The taxable event is a transfer inter vivos. But the measure of the 
tax is the value of the transferred property at the time when death 
brings it into enjoyment. 

We turn to the cases which beget the difficulties. In Klein v. 
United States, supra, decided in 1931, the decedent during his lifetime 
had conveyed land to his wife for her lifetime, “and if she shall die 
prior to the decease of said grantor then and in that event she shall 
by virtue hereof take no greater or other estate in said lands and the 
reversion in fee in and to the same shall in that event remain vested in 
said grantor, . . .” The instrument further provided, “Upon condi- 
tion and in the event that said grantee shall survive the said grantor, 
then and in that case only the said grantee shall by virtue of this con- 
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yeyance take, have, and hold the said lands in fee simple, . . .” The 
taxpayer contended that the decedent had reserved a mere “possi- 
bility of reverter” and that such a “remote interest”,’ extinguishable 
upon the grantor’s death, was not sufficient to bring the conveyance 
within the reckoning of the taxable estate. This Court held otherwise. 
It rejected formal distinctions pertaining to the law of real property 
as irrelevant criteria in this field of taxation. “Nothing is to be 
gained,” it was said, “by multiplying words in respect of the various 
niceties of the art of conveyancing or the law of contingent and vested 
remainders. It is perfectly plain that the death of the grantor was the 
indispensable and intended event which brought the larger estate into 
being for the grantee and effected its transmission from the dead to the 
living, thus satisfying the terms of the taxing act and justifying the 
tax imposed.” Klein v. United States, supra, 283 U.S. at page 234, 
51S. Ct. at page 399, 75 L. Ed. 996. 

The inescapable rationale of this decision, rendered by a unani- 
mous Court, was that the statute taxes not merely those interests which 
are deemed to pass at death according to refined technicalities of 
the law of property. It also taxes inter vivos transfers that are too 
much akin to testamentary dispositions not to be subjected to the same 
excise. By bringing into the gross estate at his death that which the 
settlor gave contingently upon it, this Court fastened on the vital 
factor. It refused to subordinate the plain purposes of a modern fiscal 
measure to the wholly unrelated origins of the recondite learning of 
ancient property law. Surely the Klein decision was not intended to 
encourage the belief that a change merely in the phrasing of a grant 
would serve to create a judicially cognizable difference in the scope of 
§ 302(c), although the grantor retained in himself the possibility of 
regaining the transferred property upon precisely the same contin- 
gency. The teaching of the Klein case is exactly the opposite.’ 

In 1935 the St. Louis Trust cases came here. A rational applica- 
tion of the principles of the Klein case to the situations now before us 
calls for scrutiny of the particulars in the St. Louis cases in order to 
extract their relation to the doctrine of the earlier decision. 

In Helvering v. St. Louis Trust Co., supra, the decedent had con- 
veyed property in trust, the income of which was to be paid to his 
daughter during her life, but at her death “If the grantor still be 
living, the Trustee shall forthwith . . . transfer, pay, and deliver 
the entire estate to the grantor, to be his absolutely.” But “If the 


2 Petitioner’s Brief, Klein v. United States, pp. 11-13. 


3 Some indication of the influence of Klein v. United States, supra, upon the lower 
courts may be found in Sargent v. White, 1 Cir., 50 F. 2d 410 and Union Trust Co. 
v. United States, Ct. Cl., 54 F. 2d 152, certiorari denied, 286 U. S. 547, 52 S. Ct. 500, 
76 L, Ed. 1284. Cf. Commissioner v. Schwarz, 2 Cir., 74 F. 2d 712. 
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grantor be then not living” then the income was to be devoted to the 
settlor’s wife if she were living, and upon the death of both daughter 
and wife, if he were not living, the trust property was to go to the- 
daughter’s children, or if she left none, to the grantor’s next of kin. 

In Becker v. St. Louis Trust Co., supra, the decedent had declared 
himself trustee of property with the income to be accumulated or, at 
his discretion, to be paid over to his daughter during her life. The 
instrument further provided that [296 U. S. 48, 56 S. Ct. 79, 80 L. 
Ed. 35] “If the said beneficiary should die before my death, then this 
trust estate shall thereupon revert to me and become mine immedi- 
ately and absolutely, or . . . if I should die before her death, then. 
this property shall thereupon become hers immediately and abso- 
lutely .. .” 

On the authority of the Klein case the Commissioner had included 
in the taxable estates the gifts to which, in the St. Louis Trust cases, 
the grantor’s death had given definitive measure. If the wife had pre- 
deceased the settlor in the Klein case, he would have been repossessed. 
of his property. His wife’s interests were freed from this contingency 
by the husband’s prior death, and because of the effect of his death: 
this Court swept the gift into the gross estate. So in Helvering v. St. 
Louis Trust Co., supra, the grantor would have become repossessed of 
the granted corpus had his daughter predeceased him. But he pre- 
deceased her and by that event her interest ripened to full dominion.. 
The same analysis applies to the Becker case. In all three situations 
the result and effect were the same. The event which gave to the bene- 


ficiaries a dominion over property which they did not have prior to. 


the donor’s death was an act of nature outside the grantor’s “con- 
trol, design, or volition.” Helvering v. St. Louis Trust Co., 296 U. S. 
39, 43, 56 S. Ct. 74, 76, 80 L. Ed. 29, 100 A, L. R. 1239. But it was 
no more and no less “fortuitous,”’so far as the grantor’s “control, de- 
sign, or volition” was concerned, in the St. Louis Trust cases than it 
was in the Klein case. In none of the three cases did the dominion over 


property which finally came to the beneficiary fall by virtue of the: 


grantor’s will, except by his provision that his own death should estab- 
lish such final and complete dominion. And yet a mere difference in 
phrasing the circumstance by which identic interests in property were 
brought into being—varying forms of words in the creation of the: 
same worldly interests—was found sufficient to exclude the St. Louis 
Trust settlements from the application of the Klein doctrine. 

Four members of the Court saw no difference. They relied on the 
governing principle of § 302(c) that Congress meant to include in the 
gross estate inter vivos gifts “which may be resorted to, as a substi- 
tute for a will, in making dispositions of property operative at death.” 
Helvering v. St. Louis Trust Co., 296 U. S. at page 46, 56 S. Ct, at 
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page 77, 80 L. Ed. 29, 100 A. L. R. 1239. To effectuate this purpose 
practical considerations applicable to taxation and not the “niceties 
of the art of conveyancing” were their touchstone. ‘Having in mind,” 
said the dissenters, “the purpose of the statute and the breadth of its 
language it would seem to be of no consequence what particular con- 
veyancers’ device, what particular string, the decedent selected to hold 
in suspense the ultimate disposition of his property until the moment 
of his death. In determining whether a taxable transfer becomes com- 
plete only at death we look to substance, not to form. . . . However 
we label the device it is but a means by which the gift is rendered in- 
complete until the donor’s death.” 296 U.S. at page 47, 56 S. Ct. at 
page 78, 80 L. Ed. 29, 100 A. L. R. 1239. For the majority in the 
St. Louis Trust Company cases, these practicalities had less signifi- 
cance than the formal categories of property law. The grantor’s 
death, the majority said, in Helvering v. St, Louis Trust Co., supra, 
“simply put an end to what, at best, was a mere possibility of a re- 
verter by extinguishing it; that is to say, by converting what was 
merely possible into an utter impossibility.” 296 U. S. 39, 43, 56 S. 
Ct. 74, '76, 80 L. Ed. 29, 100 A. L. R. 1239. This was precisely the 
mode of argument which had been rejected in Klein v. United States, 
supra. 

We are now asked to accept all three decisions as constituting a 
coherent body of law, and to apply their distinctions to the trusts 
before us. 

In Nos. 110, 111 and 112 (Helvering v. Hallock) the decedent in 
1919 created a trust under a separation agreement, giving the income 
to his wife for life, with this further provision: “If and when Anne 
Lamson Hallock shall die and in such event . . . the within trust shall 
terminate and said Trustee shall . . . pay Party of the First Part 
if he then be living any accrued income, then remaining in said trust 
fund and shall . . . deliver forthwith to Party of the First Part, the 
principal of the said trust fund. If and in the event said Party of the 
First Part shall not be living then and in such event payment and deliv- 
ery over shall be made to Levitt Hallock and Helen Hallock, respec- 
tively son and daughter of the Party of the First Part, share and 
share alike . . .” When the settlor died in 1932, his divorced wife, 
the life beneficiary, survived him. The Circuit Court of Appeals held 
that the trust instrument had conveyed the “whole interest” of the 
decedent, subject only to a “condition subsequent,” which left him 
nothing “except a mere possibility of reverter.” Commissioner of 
Internal Revenue v. Hallock, 6 Cir., 102 F. 2d 1, 3, 4. 

In No. 183 (Rothensis v, Huston) the decedent by an ante-nuptial 
agreement in 1925 conveyed property in trust, the income to be paid 
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to his prospective wife during her life, subject to the following dispo- 
sition of the principal: 

“In trust if the said Rae Spektor shall die during the lifetime of 
said George F. Uber to pay over the principal and all accumulated 
income thereof unto the said George F. Uber in fee, free and clear of 
any trust. 

“In trust if the said Rae Spektor after the marriage shall survive 
the said George F. Uber to pay over the principal and all accumulated 
income unto the said Rae Spektor—then Rae Uber—in fee, free and 
clear of any trust.” 

Mrs. Uber outlived her husband, who died in 19384. The Circuit 
Court of Appeals deemed Becker v. St. Louis Trust Co., supra, con- 
trolling against the inclusion of the trust corpus in the gross estate. 

Finally, in No. 399 (Bryant v. Helvering), the testator provided 
for the payment of trust income to his wife during her life and upon 
her death to the settlor himself if he should survive her. The instru- 
ment, which was executed in 1917, continued: “Upon the death of the 
survivor of said Ida Bryant and the party of the first part, unless this 
trust shall have been modified or revoked as hereinafter provided, to 
convey, transfer, and pay over the principal of the trust fund to the 
executors or administrators of the estate of the party hereto of the 
first part.” There was a further provision giving to the decedent and 
his wife jointly during their lives, and to either of them after the death 
of the other, power to modify, alter or revoke the instrument. The 
wife survived the husband, who died in 1930. ‘The Board of Tax 
Appeals allowed the Commissioner to include in the decedent’s gross 
estate only the value of a “vested reversionary interest” which the 
Board held the grantor had reserved to himself. On appeal by the 
taxpayer, the Circuit Court of Appeals sustained this determination. 

The terms of these grants differ in detail from one another, as all 
three differ from the formulas of conveyance used in the Klein and St. 
Louis Trust cases. It therefore becomes important to inquire whether 
the technical forms in which interests contingent upon death are cast 
should control our decision. If so, it becomes necessary to determine 
whether the differing terms of conveyance now in issue approximate 
more closely those used in the Klein case and are therefore governed 
by it, or have a greater verbal resemblance to those that saved the tax 
in the St. Louis Trust cases. Such an essay in linguistic refinement 
would still further embarrass existing intricacies. It might demon- 
strate verbal ingenuity, but it could hardly strengthen the rational 
foundations of law. The law of contingent and vested remainders is 
full of casuistries. There are great diversities among the several states 
as to the conveyancing significance of like grants; sometimes in the 
same state there are conflicting lines of decisions, one series ignoring 
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the other. Attempts by the Board of Tax Appeals and the Circuit 
Courts of Appeal to administer § 302(c) by reference to these dis- 
tinctions abundantly illustrate the inevitable confusion.* One of the 
cases at bar, No. 399, reveals vividly the snares which inevitably await 
an attempt to base estate tax law on the “niceties of the art of convey- 
ancing.” In connection with the ascertainment of its own death duties, 
the Supreme Court of Errors of Connecticut defined the nature of the 
interest which the decedent in that case retained after his inter vivos 
transfer. Bryant v. Hackett, 118 Conn. 233, 171 A, 664. And yet 
the nature of that interest under Connecticut law and the scope of the 
Connecticut Court’s adjudication of that interest were made the sub- 
ject of lively controversy before us. The importation of these dis- 
tinctions and controversies from the law of property into the admin- 
istration of the estate tax precludes a fair and workable tax system. 
Essentially the same interests, judged from the point of view of wealth, 
will be taxable or not, depending upon elusive and subtle casuistries 
which may have their historic justification but possess no relevance 
for tax purposes.° ‘These unwitty diversities of the law of property 
derive from medieval concepts as to the necessity of a continuous 
seisin.®© Distinctions which originated under a feudal economy when 
land dominated social relations are peculiarly irrelevant in the appli- 
cation of tax measures now so largely directed toward intangible 
wealth. 

Our real problem, therefore, is to determine whether we are to 
adhere to a harmonizing principle in the construction of § 302(c), or 
whether we are to multiply gossamer distinctions between the present 
cases and the three earlier ones. Freed from the distinctions intro- 
duced by the St. Louis Trust cases, the Klein case furnishes such a 






































4See, for example, the attempts by the Board of Tax Appeals to deal with the 
peculiarities of New York law in the field of vested and contingent remainders. 
Elizabeth B. Wallace v. Com’r, 27 B. T. A. 902; Louis C. Raegner, Jr. v. Com’r, 29 
B. T. A, 1243. In both of these cases limitations which would probably have been 
“contingent” at “common law” were held to be “vested” under the New York 
statutory rule. Cf. Commissioner v. Schwarz, 2 Cir., 74 F. 2d 712; Flora M. Bonney 
v. Com’r, 29 B. T. A. 45. 


5Cf. Lyeth v. Hoey, 305 U. S. 188, 194, 59 S. Ct. 155, 158, 83 L. Ed. 119, 119 A. 
L. R. 410. See Paul, The Effect on Federal Taxation of Local Rules of Property in 
Selected Studies in Federal Taxation (2nd Series), pp. 23-28; Developments in the 
Law—Taxation, 47 Harv. L. Rev. 1209, 1238-41; Note, 49 Harv. L. Rev. 462. 


8 See, for example, Fearne, Contingent Remainders (4th Am. Ed.), pp. 3-241; 
Gray, Rule Against Perpetuities (2nd Ed.), pp. 99-118; VII Holdsworth, History 
of English Law, 81 et seq.; 1 Simes, Future Interests, §§ 64-96. The confusion apt 
to be engendered by judicial forays into this field is well illustrated by the use of 
the term “possibility of reverter” by the majority in Helvering v. St. Louis Union 
Trust Co., supra. “A possibility of reverter” is traditionally defined as the interest 
remaining in a grantor who has conveyed a determinable fee. The definition has not 
been thought to have any relation to the reversionary interest of a grantor who has 
transferred either a vested or contingent remainder in fee. See Gray, Rule Against 
Perpetuities (2nd Ed.), §§ 13-51. 
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harmonizing principle. Does, then, the doctrine of stare decisis com- 
pel us to accept the distinctions made in the St. Louis Trust cases as 
starting points for still finer distinctions spun out of the tenuosities of 
surviving feudal law? We think not. We think the Klein case re- 
jected the presupposition of such distinctions for the fiscal judgments 
which § 302(c) demands. 

We recognize that stare decisis embodies an important social pol- 
icy. It represents an element of continuity in law, and is rooted in the 
psychologic need to satisfy reasonable expectations. But stare decisis 
is a principle of policy and not a mechanical formula of adherence to 
the latest decision, however recent and questionable, when such adher- 
ence involves collision with a prior doctrine more embracing in its 
scope, intrinsically sounder, and verified by experience. 

Nor have we in the St, Louis Trust cases rules of decision around 
which, by the accretion of time and the response of affairs, substantial 
interests have established themselves. No such conjunction of cir- 
cumstances requires perpetuation of what we must regard as the devia- 
tions of the St. Louis Trust decisions from the Klein doctrine. We 
have not before us interests created or maintained in reliance on those 
cases. We do not mean to imply that the inevitably empiric process of 
construing tax legislation should give rise to an estoppel against the 
responsible exercise of the judicial process. But it is a fact that in all 
the cases before us the settlements were made and the settlors died 
before the St. Louis Trust decisions. 

Nor does want of specific Congressional repudiations of the St. 
Louis Trust cases serve as an implied instruction by Congress to us 
not to reconsider, in the light of new experience, whether those deci- 
sions in conjunction with the Klein case, make for dissonance of doc- 
trine. It would require very persuasive circumstances enveloping Con- 
gressional silence to debar this Court from re-examining its own doc- 
trines. To explain the cause of non-action by Congress when Congress 
itself sheds no light is to venture into speculative unrealities.’ Con- 


7 We are not unmindful of amendments to the estate tax law to which other 
decisions of this Court gave rise. Thus by § 805 of the Revenue Act of 1936, c. 690, 
49 Stat. 1648, 26 U. S. C. A. § 411(d) Congress undid the construction which this 
Court gave the estate tax law in another connection by a decision rendered on the 
same day as were the St. Louis Trust cases. Cf. White v. Poor, 296 U. S. 98, 56 S. 
Ct. 66, 80 L. Ed. 80. This case arose under § 302(d) and not § 302(c). But, in any 
event, the fact of Congressional action in dealing with one problem while silent on 
the different problems created by the St. Louis Trust cases, does not imply con- 
trolling acceptance by Congress of those cases. 

By the Joint Resolution of March 3, 1931, c. 454, 46 Stat. 1516, Congress dis- 
placed the construction which this Court put upon § 302(c) in those cases wherein 
it was held that the reservation by a decedent of a life estate in property conveyed 
inter vivos, did not constitute a sufficient postponement of the remainder to bring 
it into the grantor’s gross estate. May v. Heiner, 281 U. S. 238, 50 S. Ct. 286, 74 L. 
Ed. 826, 67 A. L. R. 1244; Burnet v. Northern Trust Co., 283 U. S. 782, 51 S. Ct. 
342, 75 L. Ed. 1412; Morsman v. Burnet, 283 U. S. 783, 51 S. Ct. 343, 75 L. Ed. 
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gress may not have had its attention directed to an undesirable deci- 
sion; and there is no indication that as to the St. Louis Trust cases it 
had, even by any bill that found its way into a committee pigeon-hole. 
Congress may not have had its attention so directed for any number of 
reasons that may have moved the Treasury to stay its hand. But 
certainly such inaction by the Treasury can hardly operate as a 
controlling administrative practice, through acquiescence, tantamount 
to an estoppel barring re-examination by this Court of distinctions 
which it had drawn.® Various considerations of parliamentary tactics 
and strategy might be suggested as reasons for the inaction of the 
Treasury and of Congress, but they would only be sufficient to indicate 
that we walk on quicksand when we try to find in the absence of cor- 
rective legislation a controlling legal principle. 

This Court, unlike the House of Lords,® has from the beginning 
rejected a doctrine of disability at self-correction. Whatever else 
may be said about want of Congressional action to modify by legisla- 


8 Since the Treasury has amended its regulations in an effort to conform adminis- 
trative practice to the compulsions of the St. Louis Trust cases, it cannot be deemed 
to have bound itself by this change. Art. 17, Reg. 80 (1937 Ed.), p. 42. Cf. Estate 
of Sanford v. Commissioner of Internal Revenue, 308 U. S. —, 60 S. Ct. 51, 84 L. 
Ed. —, decided November 6, 1939. 


9London Street Tramways Co., Ltd. v. London County Council [1898], A. C. 
375. But the rule is otherwise in the Privy Council. Read v. Bishop of Lincoln 
[1892], A. C. 644, 655. For the role of precedent in English law, see, inter alia, 
2 Yorke, Life of Lord Chancellor Hardwicke, pp. 425, 498; Goodhart, Precedent in 
English and Continental Law, 50 L. Q. Rev. 40; Holdsworth, Case Law, ibid. 180; 
Lord Wright in Westminster Council v. Southern Ry. Co. [1936], A. C. 511, 562-63; 
Allen, Law in the Making, 3rd ed., pp. 224 et seq. 


1412; McCormick v. Burnet, 283 U. S. 784, 51 S. Ct. 343, 75 L. Ed. 1413. The 
speculative arguments that may be drawn from ad hoc legislation affecting one set 
of decisions and the want of such legislation to modify another set of decisions 
dealing with a somewhat different though cognate problem are well illustrated by 
this remedial amendment. For it may be urged with considerable plausibility that 
in 1931 Congress had in principle already rejected the general attitude underlying 
the St. Louis Trust cases, as illustrated by the fact that in those cases the majority, 
in part at least, relied upon the Congressionally discarded May v. Heiner doctrine. 

Whatever may be the scope of the doctrine that re-enactment of a statute impli- 
edly enacts a settled judicial construction placed upon the re-enacted statute, that 
doctrine has no relevance to the present problem. Since the decisions in the St. 
Louis Trust cases, Congress has not re-enacted § 302(c). The amendments that 
Congress made to other provisions of § 302 in connection with other situations than 
those now before the Court, were made without re-enacting § 302(c). Nor has 
Congress, under any rational canons of legislative significance, by its compilation 
of internal revenue laws to form the Internal Revenue Code of 1939, 53 Stat. 1, 26 
U. S. C. A., Internal Revenue Code, impliedly enacted into law a particular deci- 
sion which, in the light of later experience, is seen to create confusion and con- 
flict in the application of a settled principle of internal revenue legislation. 

Here, unlike the situation in such cases as National Lead Co. v. United States, 
252 U. S. 140, 146, 147, 40 S. Ct. 237, 239, 64 L. Ed. 496, and Murphy Oil Co. v. 
Burnet, 287 U. S. 299, 302, 303, 53 S. Ct. 161, 162, 77 L. Ed. 318, we have no con- 
junction of long, uniform administrative construction and subsequent re-enactments 
of an ambiguous statute to give ground for implying legislative adoption of such 
construction. See Preface, Internal Revenue Code, 53 Stat. iii; compare Smiley v. 
Holm, 285 U. S. 355, 373, 52 S. Ct. 397, 401, 76 L. Ed. 795, and Warner v. Goltra, 
293 U. S. 155, 161, 55 S. Ct. 46, 49, 79 L. Ed. 254. 
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tion the result in the St, Louis Trust cases, it will hardly be urged that 
the reason was Congressional approval of those distinctions between 
the St. Louis Trust and the Klein cases to which four members of this 
Court could not give assent. By imputing to Congress a hypothetical 
recognition of coherence between the Klein and the St. Louis Trust 
cases, we cannot evade our own responsibility for reconsidering, in the 
light of further experience, the validity of distinctions which this Court 
has itself created. Our problem then is not that of rejecting a settled 
statutory construction. The real problem is whether a principle shall 
prevail over its later misapplications. Surely we are not bound by 
reason or by the considerations that underlie stare decisis to persevere 
in distinctions taken in the application of a statute which, on further 
examination, appear consonant neither with the purposes of the statute 
nor with this Court’s own conception of it. We therefore reject as un- 
tenable the diversities taken in the St. Louis Trust cases in applying 
the Klein doctrine—untenable because they drastically eat into the 
principle which those cases professed to accept and to which we adhere. 

In Nos. 110, 111, 112 and 183, the judgments are reversed. 

In No. 399, the judgment is affirmed. 


State Legislation Directly Affecting the Opera- 
tions of the Federal Deposit 
Insurance Corporation 


As reported by the Federal Deposit Insurance Corpora- 
tion, the legislatures of 21 states enacted during 1939 meas- 
ures affecting deposit insurance and the operations of the 
Corporation. Eight states authorized or further liberalized 
provisions of law permitting the deposit of public funds in 
insured banks without pledge of security for such funds up to 
the amount of insurance protection provided. These states 
were Arizona, Colorado, Kansas, Michigan, Nebraska, New 
Mexico, New York, and North Carolina. Arizona and Colo- 
rado also repealed provisions of law requiring payment of 
interest on public funds. The provisions repealed were in con- 
flict with Federal law prohibiting payment of interest on de- 
mand deposits. Four states authorized the deposit of trust 
funds in insured banks without security up to the amount of 
protection provided by deposit insurance. These states were 
Tennessee, Utah, Washington, and West Virginia. 
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Double liability of stockholders was repealed in three states: 
Nebraska, ‘l'ennessee, and West Virginia. In Nebraska, re- 
peal was effective immediately as to liability for new deposits 
but only on and after September 1, 1940, as to deposits on 
hand as of date of enactment. In West Virginia, repeal was 
conditional upon the bank being insured by this Corporation 
or having unimpaired surplus equal to 50 per cent of capital. 
Action was taken to submit constitutional amendments to the 
electorate to accomplish repeal of double liability of stockhold- 
ers in Indiana, Oregon, Utah, and Washington. Pennsyl- 
vania amended its statute for the purpose of authorizing final 
repeal on July 1, 1941, or any subsequent date, conditional 
upon six months’ prior notice, and to provide that the liability 
should not apply in institutions thereafter incorporated. 

Authority was clarified for the exchange of examinations 
and other information pertaining to banks between state au- 
thorities and the Federal Deposit Insurance Corporation in 
Alabama, Arizona, Missouri, and Rhode Island. The Ala- 
bama legislature also reduced the required number of exami- 
nations of insured state banks from two to one per year. 

The Arizona legislature enacted legislation expressly con- 
firming the authority of all banking institutions to take all 
such steps as might be necessary or appropriate to obtain the 
advantage of insurance of this Corporation, and confirmed the 
right of subrogation of the Corporation to the claims of depos- 
itors. In Arkansas, banking laws were amended to include, 
as grounds upon which a bank or trust company should be 
deemed insolvent, receipt of advice by the state banking de- 
partment of the intention of the Corporation to terminate the 
insured status of a bank. The Minnesota legislature author- 
ized the appointment of the Corporation as liquidator in the 
case of insured banks placed in receivership. The South Caro- 
lina legislature adopted an act providing that in addition to 
all other requirements to be observed in obtaining a charter 
for a banking institution, the paid-in capital must be “suffi- 
cient to qualify such bank or banking institution for member- 
ship in the Federal Deposit Insurance Fund.” 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


NEGLIGENCE OF DEPOSITOR IN DISCOVERING 
FORGERY RELEASES BANK 


Interstate Hosiery Mills Inc., v. First National Bank of Lansdale, Su- 
perior Court of Pennsylvania, 11 Atl. Rep. (2d) 537 


It is the duty of the depositor to examine cancelled checks within 
a reasonable time and to report promptly any forgeries which he 
has discovered. Failure to make such examination and discover the 
forgeries or failure to report forgeries so discovered deprives the 
depositor of a right of action against the bank. 

In this case the Interstate Hosiery Mills maintained a deposit 
with the First National Bank of Lansdale. It appeared that the bank, 
during the months of December 1937 and January 1938, paid four 
ehecks purporting to be signed by officers of the depositor and 
charged these checks to the depositor’s account. The checks were 
forged by an outside auditor hired by the depositor to make periodic 
examinations of its statements and returned checks and to verify the 
bank balance. Apparently, the auditor concealed his forgery of the 
December checks from the depositor by removing, during the course 
of his audit on January 2, 1938, the two forged checks returned by the 
bank to the depositor together with the monthly statement. He then 
made a false reconciliation of the true balance and the bank balance 
by charging the discrepancy to deposits in transit. In his attempt 
to conceal the forgeries of the January checks by gaining possession 
of the cancelled checks directly from the bank on February 2, 1938, 
the depositor discovered the forgeries and promptly notified the 
bank that it had not drawn the four forged checks and made demand 
for reimbursement. 


It was held that the depositor did not act with reasonable prompt- 
ness in discovering the forgeries of the December checks. In addition 
to employing outside auditors, the depositor maintained an extensive 
system of accounting with expert bookkeepers who should have 
immediately detected the forgeries from the true balance which the 
depositor had in its bank. If a reconciliation had been made by the 
bookkeepers upon receipt of the December 1937 statement, a repeti- 
tion of the forgery by the auditor would have been prevented. Be- 
eause of this negligent conduct of the depositor, the bank is relieved 
of all liability for paying the forged checks. 


— 


c- <&j§ oe of we fee 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $550. 
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Assumpsit by the Interstate Hosiery Mills, Inc., against the First 
National Bank of Lansdale to recover the sum, with interest, of four 
checks paid by, the bank on the forged signatures of two of the officers 
of the depositor and charged to the depositor’s account. Defendant’s 
motion for judgment non obstante veredicto was denied, and from a 
judgment entered on a verdict for the plaintiff, defendant appeals. 

Reversed and rendered. 

Argued before Keller, P. J., and Cunningham, Baldridge, Stadtfeld, 
Parker, Rhodes, and Hirt, JJ. 

Samuel D. Conver, of Norristown, for appellant. 

Hirsechwald, Goff & Rubin, of Philadelphia, and Fox & MeTighe and 
Desmond J. MeTighe, all of Norristown, for appellee. 


PARKER, J.—This is an action in assumpsit brought against a 
‘bank by one of its depositors to recover the sum, with interest, of four 
checks paid by the bank on the forged signatures of two of the officers 
of the depositor and charged to the depositor’s account. The issues 
raised were submitted to a jury and after a verdict in favor of the 
plaintiff, the refusal of defendant’s motion for judgment n. o. v., and 
entry of judgment for the plaintiff, the defendant appealed, claiming 
that judgment should be entered in its favor. - 


There was evidence tending to show that the bank paid the four 
ehecks on forged signatures and deducted the amounts thereof from 
depositor’s account with it. It is admitted by plaintiff, however, that 
the checks alleged to have been forged were not delivered to the bank 
before this suit was begun. As a general rule, a bank on which a check 
is drawn by one of its depositors is charged with knowledge of its de- 
positor’s signature and if the bank pays a forged check it does so at its 
peril. Payment, in legal contemplation, will be considered to have been 
made out of the bank’s own funds so that it has no right to charge 
the depositor’s account with the amount thereof and will be held liable 
to him for so doing. National Union F. Ins. Co, v. Mellon Nat. Bk., 276 
Pa, 212, 216, 119 A. 910; 9 C. J. S., Banks & Banking, page 730, § 356. 

The bank, however, contends that suit would not lie against it until 
the alleged forged checks were returned to it, and that in any event the 
uncontradicted evidence produced by the depositor was so clear and 
precise that the court should have declared as a matter of law that the 
‘depositor was guilty of such an unreasonable delay in advising the bank 
of the forgeries as to bar a recovery. We will therefore limit our con- 
sideration to a discussion of the defenses raised, first considering the 
subject of delay in connection with the evidence bearing on these ques- 


‘tions, viewing it in a light most favorable to plaintiff, as we are required 
‘to do. 
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The plaintiff, Interstate Hosiery Mills, Inc., operated a large mil} 
and had offices at Lansdale, Pennsylvania. It carried accounts in ten or 
more banking institutions, including several accounts in First National 
Bank of Lansdale, the defendant. The account here involved was known 
as a transfer account, and on it eighteen to twenty-nine checks were 
drawn each month, the account being used mainly as a means of trans- 
fer of cash from New York or other places where its funds were prin- 
cipally kept in order to provide for the payment of its payrolls and the 
cash demands arising at its local office. The payrolls were met either 
by withdrawing funds in cash or by transferring them to another account 
known as the payroll account from which individual checks were drawn 
in favor of the employees. By an arrangement between the bank and 
the depositor, the bank was required, upon the first business day of each 
month, to render a statement to Interstate of its checking accounts for 
the preceding month and to return to it the cancelled checks. This 
arrangement was strictly complied with over a period of years. The 
statements and checks for the months of December, 1937, and January, 
1938, reached plaintiff’s office on the first or second days of the succeed- 
ing months. 

The bank, during December, 1937, paid two checks purporting to 
be signed by officers of Interstate, one on December 16, 1937, for $189.55, 
and the other on December 17, 1937, for $190, and charged these checks 
to Interstate’s aceount. The dates and endorsements of these two checks 
were not shown as they were apparently destroyed by the forger after 
their return to the depositor, as we shall later see. Two checks dated 
January 8, 1938, for $141:75, and January 24, 1938, for $760, were paid 
by the. bank on January 12 and January 26, 1938, respectively. The 
January checks were made payable to Ray Marien and the December 
checks were presumably so made. None of the four checks was signed 
by. persons authorized to execute checks for plaintiff. 

For a period of ten years, Interstate had employed certified public 
accountants, Homes & Davis, of New York, to make’ monthly, semi- 
annual, and annual audits of all their accounts, the auditors being 
also entrusted with the duty of preparing various statements required 
by federal authorities, income tax reports, tax reports, and the like. 
It had full access to the offices and all of the accounts and books of In- 
terstate. The senior supervising auditor in charge of the various audits 
was Ray Marien, an employee of Homes & Davis. When the December 
cancelled checks and statement were delivered to Interstate, they were 
forthwith turned over by it to the auditors and Ray Marien took them 
to New York to the offices of the auditing company in that ciy. Al- 
though the head bookkeeper for plaintiff requested Marien to return the 
checks to him, he did not do so but retained them. 

On January 31, 1938, the bank received on the stationery of Inter-. 
state, a letter purporting to be signed by one of its officers requesting 
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the bank to forward the January cancelled checks and statement to 
Homes & Davis at New York. This letter was a forgery, apparently 
perpetrated by Marien, and led to his detection. By a mistake of one 
of the employees of the bank, the instructions in that letter were not 
obeyed and an officer of the bank immediately called an officer of Inter- 
state and apologized. The officer of Interstate, not having written such 
a letter, was surprised and started inquiries. The result was that Inter- 
state discovered, on February 2, that the letter of January 31, 1938, 
was a forgery and that four amounts had been withdrawn from its ac- 
count corresponding with the checks referred to and that there were 
no corresponding entries on their books. The forged checks all bore 
numbers and this led to the discovery that the blank checks used in 
perpetrating the forgeries were torn from the back of the check book 
and that the corresponding stubs were removed. On February 2, as 
soon as Interstate obtained this information, it promptly notified the 
bank it had drawn no such checks and made demand for reimbursement. 
It thereafter acted with reasonable promptness in obtaining and supply- 
ing information with respect to the manner in which and the person by 
whom the forgery was perpetrated. The depositor received from the 
bank a copy of the December statement, but it has not been able since 
January 2, 1938, to obtain the forged checks cashed in December for 
delivery to the bank. 

Ray Marien was promptly prosecuted in New York for the cashing 
of one of the checks forged in January and is now serving a term in a 
penitentiary in that state. The January checks were immediately placed 
in the hands of the district attorney in New York as necessary evidence 
in the prosecution of the forger, and when the checks had served that 
purpose they were returned to the plaintiff and produced at the trial. 

While no degree of care on the part of the bank will relieve it from 
liability for paying a forged check, it may be relieved by the conduct 
of the depositor. When a depositor’s pass book has been written up 
and returned to him with the cancelled checks which have been charged 
to his account, it is his duty to examine such checks within a reasonable 
time and to report promptly any forgeries which he has discovered. 
Failure to make such examination and discover the forgeries or failure 
to report forgeries so discovered deprives the depositor of a right of 
aetion against the bank. This principle is sometimes grounded on 
estoppel, sometimes on negligence of the depositor, and again the ren- 
dering of a statement by the bank is considered the equivalent of an 
account stated. Estate of Globman v. Southwestern Nat. Bk., 103 Pa. 
Super. 589, 157 A. 626; Marks v. Anchor Savings Bank, 252 Pa. 304, 
97 A. 399, L. R. A. 1916E, 906; Myers v. Southwestern Nat. Bk., 193 
Pa. 1, 44 A. 280, 74 Am. St. Rep. 672; 9 C. J. S., Banks & Banking, 
page 743, § 356 d (1). 
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‘*“When it is onee shown that the plaintiff failed to give prompt 
notice of the discovery of the forgery, the plaintiff’s right of action js 
gone. The law assumes, and does not find it necessary to conduct an 
inquiry to verify the assumption, that, had the notice been given 
promptly, the Central Bank might have taken steps to protect itself as 
against Williams [the forger].’’ McNeely Co. v. Bank of N. A., 29] 
Pa. 588, 598, 70 A. 891, 894, 20 L. R. A., N. S., 79. ‘It is not neces- 
sary that it should be made to appear, by evidence, that benefit would 
certainly have accrued to the bank from an attempt to secure payment 
from the criminal.’’ Leather Mfgrs. Nat. Bk. v. Morgan, 117 U. §. 
96, 6 S. Ct. 657, 664, 29 L. Ed. 811. 


As the time and circumstances involved in the December and Janu- 
ary checks are in some respects different, we will discuss them sepa- 
rately. Although the checks forged in December, 1937, were returned 
to the depositor on January 2, 1938, it did not advise the bank of the 
forgeries until February 2, 1938. It will be noted that Interstate in- 
sisted on having statements with the cancelled checks each month, yet 
it was not until a statement was rendered for the succeeding month that 
it advised the bank of the forgeries. The depositor maintained an ex- 
tensive system of accounting with expert bookkeepers and this system 
of accounting would reflect at onee the true balance which it had in any 
bank. On the receipt.of the statement the depositor could reconcile the 
true bank balances in a few minutes by taking into account checks that 
had not been cashed and deposits in transit. It employed an experienced 
bookkeeper whose duty it was to promptly reconcile the bank balance 
and, in addition, it employed outside auditors who were specifically 
charged with the duty of checking the accounts of the plaintiff with the 
bank balance for the purpose of discovering intentional or unintentional 
errors or mistakes, not occasionally but regularly each month. Follow- 
ing a well known procedure in business, the auditor insisted on having 
these statements the first thing in order that the balances might be veri- 
fied and discrepancies disclosed. It seems idle to argue that when In- 
terstate employed an auditor for the purpose of making these monthly 
examinations it or its employees were not derelict when the examination 
was not made until the succeeding month. It will also be observed that 
while the forgery of the names was clever and difficult to detect, it was 
not skillfully concealed but would be apparent immediately when the 
balances shown by the books and those in the bank were compared and 
reconciled. As a matter of fact, when the suspicions of the officers of 


Interstate were aroused, they discovered the discrepancies in a few 
minutes. 


‘‘What is due diligence in giving a notice ofttimes depends upon 
the findings of fact in the particular case, but, when the facts are fixed. 
that point is usually a matter of law for the court.’’? Marks v. Anchor 
Savings Bank, supra, 252 Pa. a page 310, 97 A. at page 401, L. R. A. 
1916E, 906, and many eases therein cited. There is not a disputed fact 
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involved here and the evidence was clear and precise. Consequently, 
it was for the court to say whether the plaintiff acted with reasonable 
promptness. Taking into account the business practice of Interstate, 

its accounting system and available employees, we are unanimously of 

the opinion that the depositor did not act with reasonable promptness 

in discovering and reporting the forgery of the December checks to the 

bank; thirty days’ delay was too long. 

A further analysis of the evidence discloses additional support for 
our conclusion. The element of time with respect to the duty of a 
depositor appears at two points. It is the duty of a depositor to examine 
the statement and returned checks within a reasonable time, depending 
upon the circumstances, and if a forgery is discovered it is his duty to 
promptly report the forgery to the bank. On January 2, 1938, Ray 
Marien, the forger, was entrusted with the duty of verifying the bank 
balance as of January 1, 1938, and the cancelled checks and statement 
were delivered to him on January 2 for that very purpose. His anxiety 
to get these checks and other evidence support the fair inference that 
he immediately removed the two forged checks in an endeavor to eon- 
ceal his crime and he then knew that there was a forged check among 
those returned by the bank. The last inference is supported by the fact 
that in his own handwriting Marien made a false reconciliation of the 
true balance and bank balance by charging the discrepancy to deposits 
in transit. 

Marien was an agent of Interstate and the information acquired by 
him when entrusted with the duty of verifying the bank balance charged 
the corporation with knowledge of those facts. Where an agent en- 
trusted with the examination of statements and returned checks is also 
the forger, the depositor is charged with knowledge of the facts acquired 
in the course of such examination. The specific question was considered 
by our Supreme Court in Myers v. Southwestern Nat. Bk., supra. There 
a bookkeeper of the depositor was the forger and was entrusted with 
the duty of examining bank statements and cancelled checks. The court 
said, 193 Pa. at page 12, 44 A. at page 281, 74 Am. St. Rep. 672: ‘‘ While 
the plaintiff was not chargeable with the knowledge of his clerk that 
the latter had committed the forgery, he was clearly responsible for the 
acts and omissions of his clerk in the course of the duties with which he 
was intrusted, viz. to receive the checks from the bank, take them to 
his employer’s office, and compare the amounts thereof with the amounts 
in the bank book and check book, ete.’’ 

The default alleged here was not a delay in examining the checks 
but in reporting the forgeries. When a forgery is actually detected 
there is ordinarily much less excuse for delay than there would be in 
making the examination. Once it is known that the depositor’s signa- 
ture has been forged there is ordinarily no excuse for delay and there 
certainly was none such here. Any business man of experience, on 
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discovering a forged check charged to him, would immediately report 
such a discovery to his bank and he is negligent if he does not promptly 
do so. The duty therefore devolved upon Interstate to advise the bank 
of all the circumstances and thirty days was an unreasonable time for 
the performance of such duty. We therefore hold as a matter of law 
that under the undisputed evidence the plaintiff was guilty of such de- 
lay in advising the bank of the forgeries as to bar its right of recovery 
for the December checks. 

The December checks were delivered to Interstate. ‘‘It is essential 
to the right of action of a depositor in such a case that he return the 
forged checks to the bank, in order that the bank may protect itself.’’ 
9 C. J. 8., Banks & Banking, page 751, § 356 e. The law is well settled 
in this respect in this state. ‘‘A depositor should return the forged 
check at the time of notifying the bank of the forgery. Bank Checks 
by Brady (1915) § 152, p. 222; Id. (1926) § 183, p. 301. ‘There must 
be notice, and an offer to return before recovery of payment on any 
counterfeit instrument, note, bill, or bank note, paid or purchased.’ 
Rick v. Kelly, 30 Pa. 527; Roth v. Crissy, 30 Pa. 145. ‘The bank was 
therefore entitled to have them [the forged checks] examined and, if 
rejected, returned within a reasonable time. That was not done, and 
because of plaintiff’s failure to perform his duty in that regard, he should 
not be permitted to recover.’ McNeely Co. v. Bank of North America, 
221 Pa. 588, 597, 70 A. 891, 893 (20 L. R. A., N. S., 79). Of course, 
a bank may waive its right to have returned to it checks bearing forged 
indorsements by not making a demand for them or by repudiating lia- 
bility without requesting an examination of them. United States v. 
National Bank of Commerce [9 Cir.], 205 F. 433; Kearny v. Metropoli- 
tan Trust Co., 110 App. Div. 236, 97 N. Y. 8S. 274.’’ Showers v. Mer- 
chants’ Natl. Bank, 293 Pa. 241, 243, 142 A. 275, 60 A. L. R. 526. 

It is true that the checks were probably destroyed by Marien but he 
was the agent of Interstate and not of the bank. The bank not only did 
not waive the right to have the forged checks before payment of the 
money but demanded possession of them. Nathan Silverston, an officer 
of plaintiff, testified that two officers of the bank, about February 2, 
advised him that it would be necessary for Interstate to produce the 
checks to them before a refund would be made. There was not the 
slightest evidence indicating any waiver by the bank of its rights in this 
respect. 

Did the depositor forfeit its right of recovery for the January checks 
by reason of its failure to advise the bank of the December forgeries 
before the checks were cashed on January 12 and January 26? On 
January 2, Interstate was chargeable with knowledge that two forged 
checks were included among the checks returned to it by the bank; that 
Ray Marien, their own agent, was at least a party to the perpetration 
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of the forgeries ; that he had access to their books; and that blank checks 
and stubs from the back of the book had been used in the perpetration 
of the forgeries. Plaintiff would certainly not have permitted him to 
have access to the books after that date. The missing checks were num- 
bered so that they could be readily identified. As we have heretofore 
seen, it was the duty of Interstate to promptly advise the bank of the 
forgeries in order that it might protect itself as to the checks paid in 
December, but upon the same principle it was its duty to avoid neg- 
ligent conduct affecting its relations with the bank. For the same rea- 
son that the bank was entitled to prompt notice to protect itself from 
the ‘consequences of a forgery already committed, it was entitled to pro- 
tection against a repetition of the same fraud. We can come to no other 
conclusion than that the negligent conduct of the depositor was a direct 
and proximate cause of the payment of the checks forged in January. 
Ordinary care upon the part of Interstate would have prevented a repeti- 
tion of the same offense and there was even more reason for prompt 
action for the protection of the bank as to future forgeries than there 
was with respect to those that had been committed. 

The depositor did not deliver the January checks to the bank although 
it was requested so to do. However, those checks were delivered to the 
district attorney in New York in order to secure the arrest and convic- 
tion of Marien. In view of the virtual request of the bank to Interstate 
that Marien should be prosecuted, we think the depositor was justified 
in delivering the checks to the district attorney. However, Marien plead 
guilty on October 25, 1938, the case was not tried until December 13, 
1938, and the checks were retained by Interstate until the trial. In view 
of the fact that there is no evidence that defendant was denied access 
to the checks, we prefer to rest our conclusion on the grounds first 
stated. Judgment reversed and here entered for the defendant. 


BANK DEPOSIT WITH RIGHTS OF JOINT 
OWNERSHIP AND SURVIVORSHIP 





Menger v. Otero County State Bank, Supreme Court of New Mexico, 
98 Pac. Rep. (2d) 834 


In creating a joint bank account with right of survivorship, it 
is not material that the particular terms ‘Goint ownership”’ and 

‘‘joint account’? be used. The controlling question is whether the 
person opening the account intentionally and intelligently created 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth. 
Edition) §§425-461. 
















398 THE BANKING LAW JOURNAL 
a condition embracing the essentials of joint ownership and survivor. 
ship. 

In this case husband desired to deposit his money in such a man- 
ner that it would be subject to the use of himself or his wife while 
they lived, and upon the death of either of them the money so de- 
posited and still left would belong to the survivor without the delay 
and expense of having such funds go through the probate court. 
Pursuant to instructions from counsel an account was opened in 
the name of husband and wife, as follows ‘‘Mr. Elmer Watkins or 
Mrs. C. M. Watkins.’’ Both husband and wife had the right to and 
did withdraw from the account during their lifetimes. Withdrawals 
by the wife, during the lifetime of the husband, as well as thereafter 
were small and infrequently made since she had other means of in- 
come. After her death, suit was brought by the administrator of 
the estate of her husband on the ground that the wife had no more 
than a life estate in the money on deposit and therefore the defend- 
ant bank should pay the funds over to him for the benefit of the 
husband’s estate. 

It was held that the money on deposit rightfully belonged to the 
wife’s estate since it became her sole property upon the death of her 
husband by right of survivorship. Evidence in this case was. suffi- 
cient to show that the deceased husband put his money into the bank 
with the intention, well understood and acquiesced in by the bank, 
that in ease of his death, his wife as survivor would take it all with- 
out probate procedure. Through their joint account, either she or 
he had the right to take a part or all of the money while they both 
lived. The understanding and intention of the donor with regard 
to the conditions and disposition of the deposit may be ascertained 
without the evidence of a written contract. 


Appeal from District Court, Otero County; Numa C. Frenger, Judge. 


Action by Irvin A. Menger, administrator of the estate of Elmer 
Watkins, against Otero County State Bank to recover money deposited 
in named defendant by decedent, wherein J. C. Johnson, administrator 
of the estate of Carrie M. Watkins, intervened. From a judgment for 
defendants, plaintiff appeals. 

Affirmed. 

Shipley & Shipley, of Alamogordo, and Edwin Mechem, of Las 
Cruces, for appellant. 

J. L. Lawson, of Alamogordo, for appellees. 


MABRY, J.—The question here presented involves one of the right 
cf the surviving wife to claim as her own the money from a joint ac- 
count placed in defendant bank by the husband and out of his own 
estate and with the right of both husband and wife to withdraw from 
the account upon their individual signature during their respective life- 
times. 

Suit was instituted by plaintiff, as administrator of the estate of 
the deceased husband, seeking to have the defendant bank pay over to 
him for the benefit of the estate, certain moneys held by the bank in a 





















THE BANKING LAW JOURNAL 399 
joint savings account opened and carried as hereinafter explained, un- 
expended by the wife at the time of her death. Judgment was for de- 
fendant bank and intervenor, the administrator of the estate of the 
wife whose death occurred some three years after that of her husband, 
and plaintiff appeals. 

Plaintiff and appellant, as administrator of deceased husband’s es- 
tate, claims, on behalf of the estate, that the wife had only a right to 
such part of the money on deposit as she may have used during her life- 
time, and that the remainder belonged to the estate of the deceased 
husband. 

Defendant bank, and intervenor Johnson as administrator of the es- 
tate of the deceased wife, urges that as survivor, the wife became the 
owner of all the money and after her death any remainder belonged to 
her separate estate. 

The amount involved, some $2,000, it is conceded, was placed in the 
joint account by the husband and from his own separate estate; the wife 
made no contribution thereto from her own estate, and none of the money 
represented community property. 

The account was opened in the name of ‘‘Mr. Elmer Watkins or 
Mrs. C. M. Watkins’’ in June of 1930 and some four years prior to the 
death of the husband, at which time the account had been augmented | 
somewhat, but not substantially, by interest earnings and contributions 
by the wife after the husband’s death. 

Both husband and wife had the right to and did withdraw from the 
count during their lifetimes; the withdrawals by the wife, during 
the lifetime of the husband, as well as thereafter, being small and rather 
infrequently made. The wife had some slight income which was in 
amount substantially sufficient to provide for her after her husband’s 
death. 

The wife was appointed administratrix of the estate of her husband 
soon after his death, but never proceeded with the matter beyond 
qualifying and doing some incidental acts, unimportant in a considera- 
tion of the case. She never prepared and filed an inventory which would 
indicate her understanding of her estate in or right to the money in 
question. 

Plaintiff presents the view that, the trial court, without considera- 
tion of the intention of the parties at the time the said joint saving 
account was opened, based its conclusions of law and judgment upon 
the fact that the joint account, payable to the husband or the wife, as 
a matter of law, became the property of the wife as a survivor upon 
the husband’s death. 

We cannot say that the trial court took this narrow view of the 
matter. The evidence in the case, the making and denial of findings of 
fact and conclusions of law, amply affords a reasonable assumption 
that it did not. 
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The question becomes simply one of whether there be any basis in 
fact and law for the support of the court’s findings, conclusions of law 
and judgment. We think there is. While testimony of the banker 
Witness Spence, standing alone, does not make it very plain as to what 
was in fact the reason for the opening of the joint account, his testi- 
mony does throw much light upon the subject when taken in connec- 
tion with the testimony of Witness Lawson, as well as that of other 
‘witnesses. 

Witness Lawson testified to having been consulted by Elmer Watkins, 
the deceased, about June 30th, 1930, the said Watkins being much con- 
cerned about having the available cash which he then possessed, ‘‘tied 
up in court’’ in the event of the death of either himself or his wife, if 
either of them at the time held the money or any part of it in their 
individual names. 












































Speaking of the conversation with Elmer Watkins the day after he 
had put $1,000 of the amount in the bank in the sole name of his wife, 
this witness testified: ‘‘He seemed worried about money to take care 
of his wife if anything happened to him and wanted her to have the 
money in the bank ... he didn’t want his money involved in court 

. it was then that I suggested to him to put their money in the name 

-of himself or his wife, and have it understood with the bank that either 
could check on it during their life, and in case of death it would be 
available to the other party. After that I don’t know what took place.”’ 
What then took place was, that Watkins, the husband, returned directly 
to the bank, withdrew the $1,000 just deposited to the separate account 
of his wife and opened the joint account, to which other amounts were 
thereafter added. 


Lawson was attorney for the defendant bank; the husband had been 
sent to him by Witness Spence, cashier of the bank, for direction and 
advice which Spence himself felt incompetent to give. This was imme- 
diately, and a few hours after the said deceased had inquired of the 
said Spence what would happen to the $1,000 he had just the day before 
placed to the individual account of his wife, Mrs. C. M. Watkins, in 
case either should die, and after he had expressed some concern to 
Spence lest he still had not so placed the money that it would not be 
“*tied up in court.”’ 

It seems clear enough that there is evidence to sustain the court’s 
finding that it was the desire of the husband to place the money where, 
although it would be subject to the use of either while they lived, upon 
the death of either of them the money so deposited and still left would 
belong to the survivor, under such conditions that no court action would 
be necessary to accomplish this immediate result. 

This is particularly true when we take the testimony of other wit- 
nesses. This shows clearly the procrastinatjon and unexplained delay 
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on the part of the widow in preparing and filing an inventory in the 
estate of her deceased husband. 

The testimony of the attorneys for plaintiff, while persuasive, is not 
sufficient to overcome the binding character of the court’s findings and 
conclusions that the widow’s circumstantial or indefinite commitments, 
and her actions in connection with the matter of the inventory, were 
not sufficient to show she held and claimed only a life estate in the 
money. There is sufficient evidence to support the findings and con- 
clusions to the contrary and they will therefore not be disturbed. 

Some reference is made to a will executed by the deceased husband 
some two or three years before the joint account in controversy was 
opened. Though the will itself is not in evidence, testimony was ad- 
mitted to show substantially the terms thereof. The wife by the will 
was given a life estate in the property of the husband with anything 
remaining after her death to go to the children of the husband by a 
former wife. No specific reference was made to money. This will is 
relied upon by plaintiff to show the intention of the husband that the 
money here involved in the joint account should likewise be treated ; 
plaintiff claiming said will should have been received and considered 
as lending strength to plaintiff’s theory that neither husband nor wife, 
during the lifetime of both, as well as after the death of the husband, 
ever considered that the wife had more than a life estate in any of the 
property. 

The court doubtless gave no weight to this argument and found 
the evidence of no value in support of such claim. The trial court 
doubtless reasoned, as well it may have, that the intention of the de- 
ceased husband at the time of his making the will some years prior, 
would have no bearing upon what his intention may have been some 
time later. Thereafter, the court may have reasoned, notwithstanding 
the provision made for the wife by will, the husband had now con- 
eluded that, as to the money in the bank at least, he wanted to make 
' different disposition and moreover, he wanted to avoid, if possible, any 
delay and expense of her having to carry such funds through probate 
court in order to get the benefit thereof. 

The testimony going to the husband’s deep concern as to how easily 
and quickly his surviving wife could have for her use the money in the 
bank in case of him predeceasing her, amply supports the theory that 
the husband quite properly may have given consideration to the provi- 
sions of his will when he opened the joint account or, he may have for- 
gotten or may not have been concerned about such will. 

That question is not important. It is the intention of the owner 
of the funds at the time of making the deposit that controls. 

_ We know that generally it is held to be not sufficient to show simply 
the opening of a, joint account in the name of one person ‘‘and’’ an- 
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other, ‘‘or’’ another, without more, in order to establish a gift or a 
trust. Jones v. Fullbright et al., 197 N. C. 274, 148 S. E. 229; see other 
cases cited in 48 A. L. R, 191. 

But, if there be substantial evidence from which the intention of 
the parties may be ascertained, and it is the intention to make a gift, 
create a joint estate, or set up a trust, then this action does accomplish 
such results. Ball v. Mercantile Trust Co., 220 Mo. App. 1165, 297 
S. W. 415; Mississippi Valley Trust Co. v. Smith, 320 Mo. 989, 9 S. W. 
2d 58; Burns v. Nolette, 83 N. H. 489, 144 A. 848, 67 A. L. R. 1051; 
Commercial Trust Co. v. White, 99 N. J. Eq. 119, 132 A. 761; In re 
Lee’s Adm’r, 132 Misc. 570, 230 N. Y. S. 558; In re Johnson’s Estate, 
116 Neb. 686, 218 N. W. 739; and numerous eases cited in annotation 
in 48 A. L, R. 199 and 66 A. L. R. 888. 

Many of the courts distinguish such cases from ones where the donee 
has no beneficial interest in such deposit until after the death of the 
donor depositor, and, in this latter class of cases, such attempts to create 
a gift by such deposits are generally declared invalid. Garland’s Ap- 
peal, 126 Me. 84, 136 A. 459, certiorari denied in 274 U. 8. 759, 47 S. Ct. 
769, 71 L. Ed. 1338; MeGillivary v. First Nat. Bank, 56 N. D. 152, 217 
N. W. 150; Clark v. Bridges, 163 Ga. 542, 136 S. E. 444. However, 
such is not the situation presented in the case at bar. 

As was well reasoned in the case of Burns v. Nolette, supra, the 
unlimited right of one of the parties to draw upon the account was 
always present until defeated by the death of the other party; and, 
the retention of a right to draw upon the account during his lifetime 
did not defeat the gift, because the donee’s right vested at once and 
was not increased upon the donor’s death; that the effect of his death 
was simply to remove the power of the donor to defeat the donee’s right 
by himself withdrawing the deposit. 

The court in that case further pointed out that there was no more 
reason for holding such a gift bad than there would be in the quite 
analogous case of a deposit by a third person to an account payable 
to two persons with the provision that the balance left upon the death 
of either of the two should be payable to the survivor. 


‘It is well established that a bank account may be so created that 
two persons shall be joint owners thereof during their mutual lives, and 
the survivor take the whole on the death of the other. The right to 
make such deposits has generally been held not to be done away with 
by statute abolishing joint tenancy and survivorship generally, as they 
existed at common law.’’ 7 Am. Jur. 299-300, Par. 425, citing Erwin 
v. Felter, 283 Ill. 36, 119 N. E. 926, L. R. A. 1918E, 776; Malone v. 
Sullivan, 136 Kan. 193, 14 P. 2d 647, 85 A. L. R. 275. 


In creating a joint bank account with right of survivorship. it is of 
no importance that the particular terms ‘‘ joint ownership’’ and ‘‘joint 
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account’’ are used; but the controlling question seems to be whether 
the person opening the account intentionally and intelligently created a 
condition embracing the essentials of joint ownership and survivorship. 
No one formula is set up as controlling or required; the courts are con- 
trolled not by the name given the relationship or estate, but by the sub- 
stance of the transaction. See Miller v. American Bank & Trust Co., 
71 Colo. 346, 206 P. 796; Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 
128 Am. St. Rep. 543; Holt v. Bayles, 85 Utah 364, 39 P. 2d 715. 

It is enough that it was intended to create the estate by which the 
survivor should have the remainder of the money to which both had 
access and from which both could draw for use during their lifetimes, 
and that no rule of law or statute be violated. New Jersey Title Guar- 
anty & Trust Co. v. Archibald, 91 N. J. Eq. 82, 108 A. 434. 

The case of Kelly v. Beers, supra, is somewhat in point. In that 
ease the court observes that the rule to the effect that the possibility of 
so fixing a bank account that two persons shall be joint owners thereof 
during their mutual lives and the survivor take upon the death of the 
other is so well established that it need not be discussed. 

Some cases rest upon the theory that the right of either depositor is 
not founded upon a gift either at the time of the deposit or at the time 
of the depositor’s death, but is rather to be considered as a chose in 
action created against the bank by a contract with the bank. See Battles 
y. Milbury Savings Bank, 250 Mass. 180, 145 N. E. 55. 

Some few eases hold that the mere fact a joint account is opened 
by the donor without any further explanation indicates an intention to 
make a gift. See L. R. A. 1917C, 556, note 20 citing cases. It may not 
be said however, that this is the general rule. 


A brief but helpful discussion of the question before us may be found 
in Zollmann on Banks and Banking, permanent edition, 1936, Vol. 5, 
§ 3227, where the author said: 


‘‘One great purpose in creating joint deposits, particularly in con- 
nection with savings banks, is to create a survivorship in the surviving 
depositor and eliminate the necessity of formal probate proceedings. 


‘It is a well settled rule that, where a written instrument is executed 
by husband and wife, upon opening an account with a bank, to the 
effect that the deposit when made and all accumulations thereof shall 
be held by them as joint tenants with the right of survivorship, each is 
seized of the whole estate from the creation of the tenancy, and the 
whole vests in the survivor without regard to the prior ownership or 
title to the property. 

“Various legislatures have favored such a purpose to the extent 
of passing statutes expressly authorizing such deposits. The presump- 
tion created by a survivorship statute is sufficient to establish title to the 
deposit in the survivor.’’ 
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Hoboken Bank for Savings v. Schwoon, 62 N. J. Eq. 503, 50 A. 490, 
492, disposes of the argument that the power of disposition of the de- 
posit remained in the donor during his lifetime, by saying: ‘‘This cir- 
cumstance has not deterred the courts from giving effect to such ar- 
rangements. This has been done on two grounds: First, that a joint 
estate or interest is created, with an express right of survivorship, which 
operates naturally and legally upon whatever of the fund remains un- 
used at the death of the donor; and, second, on the ground of a com- 
pleted trust.’’ 

The purpose to create a joint deposit is particularly apparent where 
the deposit is made by husband or wife. The intent to create survivor- 
ship rights is more easily found under such circumstances than under 
any other. See West v. McCullough, 123 App. Div. 846, 108 N. Y. §. 
493, 496, affirmed in 194 N. Y. 518, 87 N. E. 1130; In re Reynolds’ 
Estate, Sur., 163 N. Y. S. 803. 

Since a husband at common law could not benefit his wife by putting 
a deposit in their joint names so far as immediate enjoyment is con- 
cerned, the court in the case of West v. McCullough, supra, reasoned, 
because he had the right to reduce even her own choses in action to 
possession, it was concluded that he intended to benefit her by giving 
her the right of survivorship. Else his action would have been utterly 
futile. 

The court In re Reynolds’ Estate, supra, states that where an ac- 
count is opened in the name of two persons who are not husband and 
wife, there would be a fair presumption that it was opened as a matter 
of convenience merely, but holding this presumption not conclusive and 
one that would yield to evidence of an intent to create a survivorship. 


There was sufficient evidence in the case at bar to support the court’s 
findings of fact that the deceased husband put his money into the bank 
with the intention, well understood, and acquiesced in by the bank, 
that in case of his death his wife as survivor, would take it all, as in- 
deed under the arrangements and the conditions of the deposit as in 
the form of a joint account, either she or he had the right to take a 
part or all while they both lived. We think it does not become im- 
portant that there was no written contract between themselves or with 
the bank covering the point, so long as the understanding and inten- 
tion of the donor, the husband, may be ascertained. 

It does not become important to determine whether the court based 
its conclusions of law and judgment upon the theory of a trust, a joint 
tenancy or a gift to the wife, for if any one of the theories be good the 
objections urged are without merit and the judgment should be affirmed. 

Thus finding no error the judgment will be affirmed, and, it is 30 
ordered. 

Bickley, C. J., and Brice, Zinn, and Sadler, JJ., concur. 
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COMPENSATION OF TRUSTEE 


In re Quinn’s Estate, Supreme Court of Rhode Island, 12 Atl. Rep. 
(2d) 275 


A trustee will not be deprived of compensation where he has 
kept proper accounts but has not rendered one for a certain period 
because of pending litigation involving the trust estate. The court 
has discretion to order the payment of part of the compensation of 
the trustee from the principal where the income from the trust es- 
tate is insufficient, even though it was intended that compensation 
should be paid from income in the first instance. 


Appeal from Superior Court, Providence and Bristol Counties; 
Charles A. Walsh, Judge. 

Proceeding in the matter of the estate of Thomas Quinn, deceased. 
On appeals of certain beneficiaries of trusts under the will, as com- 
promised, of the deceased from the entry of two decrees in the superior 
court. 

Appeals denied and dismissed, and decrees affirmed and cause re- 
manded, with directions. 


Charles R, Haslam, of Providence, for Mary H. Butler. 
Ernst T. Voigt, Horace G. Bissell, and John M. Booth, all of Provi- 
dence, trustees. 


BAKER, J.—This equity cause is before this court on the appeals 
of certain beneficiaries of trusts under the will, as compromised, of one 
Thomas Quinn from the entry, on May 17, 1939, of two decrees in the 
superior court. None of the beneficiaries have pressed the appeal from 
the decree allowing an account of the trustees now administering such 
trusts. The only appeal now pressed is by one of the beneficiaries, who 
is a party to both appeals, from the entry of the other decree allowing 
fees to said trustees. 

It appears from the record that the fees in question were allowed 
after a hearing in which the trustees testified and were examined by 
attorneys representing the beneficiaries of.the trusts set up by said will. 
The fees asked for by the trustees, and allowed by the superior court, 
were to compensate such trustees for services rendered by them in that 
capacity during the period between May 1, 1937, and April 30, 1939. 

The appellant, in support of her appeal, contends in substance that 
the fees should not have been allowed to the trustees for a period for 
which they had rendered no account; that, if allowable, such fees should 
be paid out of the income only and not out of the corpus of the trust 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §492. 
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estate; and that the amount of the fees awarded was unreasonably large, 

Upon consideration, we are of the opinion that the appellant’s con- 
tentions are not tenable, in view of the facts and circumstances appear. 
ing herein. Very possibly in the ordinary case fees will not be allowed 
to trustees for services rendered during a period for which they have 
made no accounting. However, this result is not reached because of any 
established rule of law compelling such a holding. Sound discretion 
is vested in the court passing upon the question, and each case must 
rest upon its own particular facts. 

In the instant cause no claim or showing is made by the appellant 
that the trustees failed to keep proper accounts or refused to keep or 
file them, but merely that such an account had not been rendered for 
the period in question when compensation was asked for. It has been 
held that failure to file an account is not fatal to a claim for compensa- 
tion, particularly if there is an excuse for such conduct, and pending 
litigation has been accepted as a sufficient legal excuse. Pierce v. Dahl- 
gren, 6 Cir., 300 F. 268. There has been recent litigation involving the 
trust estate now before us. See In re Quinn’s Estate, R. I., 2 A. 2d 
626. In our judgment, therefore, there was no abuse of discretion on 
the part of the justice of the superior court when he allowed compensa- 
tion to the trustees under the circumstances. 

In regard to the source from which the compensation should be paid, 
this court, in Sheffield v. Cooke, 39 R. I. 217, 98 A. 161, Ann. Cas. 1918E, 
161, stated in substance that a trustees’ compensation is generally paid 
out of income, up to the time the trust is terminated, in order to pre- 
serve intact the corpus of the trust estate, but that there are excep- 
tions to such a course of procedure. At page 238 of 39 R. IL, 98 A. 
at page 168, Ann. Cas. 1918E, 161, the court said: ‘‘There is therefore 
no hard and fast rule which prevents trustees’ compensation being 
charged to principal if the circumstances so warrant, and in this case, 
as in all cases of trust estates, the matter is more or less in the discretion 
of the court.’’ See, also, 117 A. L. R. 1154; 2 Scott on Trusts, 1267- 
1274. 

The appellant argues that the provisions of the will under which 
these trusts are created require that the compensation of the trustees 
be paid only from income. We do not so construe the language used 
in the will. The testator undoubtedly intended that such compensation 
should be paid from income in the first instance. But where, as here, 
the income is insufficient, we are of the opinion that the justice of the 
superior court had the right, in his discretion, to order the payment of 
part of the compensation from the principal, and was justified in so 
doing under the unusual circumstances of the instant cause. His ruling 
on this point was without error. 

The remaining question is as to the reasonableness of the compen- 
sation allowed the trustees. In our opinion it is ample, in view of the 
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size and condition of the trust estate at this time, but we cannot say 
that, under all the circumstances, it is unreasonably large. It was fixed 
by a justice of the superior court who was entirely familiar with the 
various problems of the trust estate, different phases of which had been 
before him for rulings during the past several years. Such fixing rested 
in the exercise of, his sound discretion, and the appellant has not sus- 
tained the burden of showing that he abused that discretion. 

From the record it clearly appears that certain of the beneficiaries 
of the trust estate are hostile to each other, are extremely litigious and 
faultfinding, and instead of co-operating with the trustees are antagon- 
istic to them. The beneficiaries apparently desire at every opportunity 
to rehearse certain unfortunate matters connected with the administra- 
tion of the trust estate in the past by other trustees, which matters are 
now closed and cannot well be reopened. We recognize the justifiable 
disappointment of the beneficiaries over the serious losses heretofore 
suffered by the trust estate, by reason of occurrences which we do not 
condone, and we readily understand their feelings at this time; but 
their attitude and conduct toward the present trustees have greatly in- 
creased the latters’ work and have made more difficult the handling of 
an estate already complicated by many problems. For such increased 
work the trustees are entitled to be reasonably compensated. 

Said appeals are denied and dismissed, the decrees appealed from 
are affirmed and the cause is remanded to the superior court for further 
proceedings. 


BANK OFFICER LIABLE FOR BONUS RECEIVED 
IN PROCURING LOAN 


Fleishhacker v. Blum, United States Circuit Court of Appeals, Ninth 
Circuit, 109 Fed. Rep. (2d) 543 


The president of a bank cannot make a profit to himself out of 
loans made by him of the money of the bank. 


J. N. Barde and L. B. Barde desired to borrow money to use in 
buying a large quantity of surplus steel from the government for 
purposes of resale. It appeared that the said Bardes invited the 
president of a bank to join the proposed enterprise, agreeing to pay 
him personally one-half of the profits from the enterprise if he 
would make certain loans available to them. Pursuant to said agree- 
ment, the loans were approved by a loan committee of the bank on 
recommendations of the president. The loans were repaid in a few 
months. Said Bardes caused a corporation to be organized through 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1074. 
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which the enterprise was launched. One-half of the capital stock 
of the corporation was issued to the nominees of the bank president 
without paying a dollar of his own money for it. In addition he 
received large profits from the corporation as dividends and as pur- 
ported salaries, although he was neither an officer nor an employee 
of the concern. After three years had gone by he sold his interest 
in the corporation to the Barde Bros. for a large sum of money, 
The stockholders of the bank contend that the bank president violated 
his trust as president of the bank and should be held accountable for 
all profits and interests received in the transactions. 


In holding that the profits and interests could be recovered from 
the bank president even though the bank has suffered no damage 
and even though he may have acted in good faith, the court said, 
‘‘it is a well settled principle that a bank officer who receives a bonus 
or other consideration for procuring a loan of the bank’s funds com- 
mits a breach of trust, and that the consideration so paid belongs to 
the bank and may be recovered by it.’’ Although there was no 
direct proof of the agreement between the bank president and the 
Barde Bros., the existence of one was inferred from the facts and 
circumstances in evidence. 


A dissenting opinion was given in this case on the ground that 
the stockholders did not show that the failure of the board of di- 
rectors of the bank to sue constituted a fraud or breach of trust or 
that it was in any respect wrongful or improper. 


Appeal from the District Court of the United States for the Northern 
District of California, Southern Division; A. F. St. Sure, Judge. 

Suit by Lucien Blum and others, stockholders of the Anglo-California 
National Bank of San Francisco, against Herbert Fleishhacker and 
others, to recover profits or bonuses wrongfully received by named de- 
fendant. From a decree for plaintiff, 21 F. Supp. 527, defendants ap- 
peal. 

Affirmed in part, and reversed in part. 

Herman Phleger, Brobeck, Phleger & Harrison, McKinstry & Haber, 
Peirce Coombes, William F. Humphrey, and Robert M. Searls, all of 
San Francisco, Cal. (John Ford Baecher, of San Francisco, Cal., of 
counsel), for appellants Fleishhacker, Thompson, Palo Alto Stock 
Farms, Inec., and the Anglo-California Nat. Bank. 

Edwin V. McKenzie and J. H. Sapiro, both of San Francisco, Cal., 
for Klinker. 

Hanna & Morton, Harold C. Morton, and Leon Brown, all of Los 
Angeles, Cal., and Courtney L. Moore, of San Francisco, Cal., for ap- 
pellees. 


HEALY, C. J.—Appellees,! stockholders of the Anglo-California 
National Bank of San Francisco (herein called the Bank), sued to re- 


1 Appellees are citizens and residents of the Republic of France. They own 1554 
shares of stock out of 770,000 outstanding. 
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cover for the Bank profits or bonuses alleged to have been received by 
appellant Herbert Fleishhacker, its president, as consideration for his 
causing the Bank to make certain loans to be used in a business ven- 
ture in which he was interested. Appellants Thompson, Klinker, and 
Palo Alto Stock Farms, Inc., were nominees of Fleishhacker in holding 
stock evidencing his interest, issued by a corporation organized to carry 
on the enterprise. The suit being a derivative one, the Bank also was 
joined as a defendant. 

The trial court found in favor of the Bank and entered a decree 
against Fleishhacker and his nominees, jointly and severally, in the sum 
of $736,485.57.2, D. C., 21 F. Supp. 527. 

Following were the facts as found by the trial court: In 1919 the 
United States Shipping Board Emergency Fleet Corporation called for 
bids on an intended sale of a large quantity of surplus steel owned by 
the government. J. N. Barde and L. B. Barde, of M. Barde & Sons, 
Inc., desired to bid with the view of reselling the steel at a profit. They 
invited Herbert Fleishhacker to join in the proposed enterprise. The 
Bardes and Fleishhacker conducted independent investigations and de- 
cided that the venture would be a profitable one. Thereupon, about 
December 1, 1919, the Bardes and Fleishhacker agreed to join in the 
enterprise on the basis that Fleishhacker was to be an equal partner with 
the two Bardes, namely, a one-half interest to Fleishhacker and one-half 
to the Bardes. 

After having agreed to become an equal partner, Fleishhacker was 
advised by the Bardes that $250,000 was required to launch the enter- 
prise, such amount being necessary to qualify the bid, and that, if the 
bid was successful, an additional $250,000 would be needed. Of the 
latter sum $150,000 would be added to the original deposit to form a 
guaranty fund of $400,000 on the purchase price; and the remaining 
$100,000 would be set aside as working capital. 

Fleishhacker agreed to finance the venture, and caused the Bank 
to advance, on December 19, 1919, the sum of $250,000, on the demand 
note of M. Barde & Sons, Inc., endorsed by J. N. Barde. Fleishhacker 
knew the money was to be used as a deposit on the steel bid. Three 
days later Fleishhacker caused the Bank to advance a further sum of 
$75,000, on a demand note executed and endorsed as the first one had 
been. This sum, together with $175,000 borrowed at the same time 
from the Central Bank of Oakland, constituted the additional $250,000 
needed to complete the total capital outlay. The sum procured from 
the Oakland bank was evidenced by a demand note executed by 
M. Barde & Sons, Inc., and endorsed by J. N. Barde. The note was guar- 
anteed by Fleishhacker. 


*This figure represents $348,125 received by Fleishhacker as bonuses, and $388, 
360.57 interest. 
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The loans were approved by a loan committee of the Bank on the 
recommendations of Fleishhacker. They were secured by Liberty Bonds 
of the value of about $200,000, furnished by the Bardes. 

After the steel bid had been accepted, and on January 6, 1920, the 
Bardes organized the Barde Steel Products Corporation, a Delaware 
corporation, as an entity for carrying on the enterprise. This corpora. 
tion had an authorized capital stock of 15,000 shares, consisting of 5,000 
shares of preferred having a par value of $100 per share, and 10,000 
common with no par value. 


On January 7, 1920, the Bardes caused the Corporation to adopt a 
resolution providing that all of this stock should be issued to L. B. 
Barde in exchange for the bid and the $500,000 cash capital. No fur- 
ther contribution of money was made to the Corporation by the Bardes 
or by Fleishhacker. Half of the stock was actually issued to the Bardes 
and the other half to the nominees of Fleishhacker. 


All of the loans above referred to were at all times regarded as the 
indebtedness of the Barde Steel Products Corporation and were repaid, 
on or before April 24, 1920, out of the funds of the Corporation. Sub- 
sequent to their repayment, and during the years 1920, 1921 and 1922, 
Fleishhacker caused the Bank to loan the Corporation additional sums, 
aggregating at one time as much as $118,000, for use in the enterprise 
in which he owned a half interest. 

On January 9, 1920, a contract was entered into between the Barde 
Steel Products Corporation and the United States Shipping Board Emer- 
gency Fleet Corporation. A surety bond for faithful performance of 
the contract, in the amount of $500,000, was furnished by Fleishhacker, 
who also signed an indemnity agreement in favor of the company writ- 
ing the bond. 

The steel venture was successful, and Fleishhacker received the fol- 
lowing pecuniary benefits: On September 20, 1920, he was paid $50,000 
as salary by the Barde Steel Products Corporation, notwithstanding the 
fact that he was not employed by it. On March 16, 1921, he received 
an additional $25,000 as salary. Between January 1, 1920, and March 
15, 1923, he received $73,125 in dividends on the stock held by his 
nominees. On or about March 22, 1923, he sold his interest in the Cor- 
poration to the Bardes for $200,000. 


The court found that part of the consideration for the loans to the 
Bardes was an agreement between them and Fleishhacker that the lat- 
ter should participate in the profits of the enterprise to be financed by 
the funds of the Bank; that Fleishhacker received one-half of the capital 
stock of the Barde Steel Products Corporation without paying a dollar 
of his own money for it; and that, as president of the Bank, he received 
this stock in consideration of his procuring the loans with which to 
launch the venture. 
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The court concluded that Fleishhacker, in accepting the various sums 
as salary and dividends, and for his interest in the venture, violated his 
trust as president of the Bank and should be held accountable, together 
with his nominees, for such sums, with interest. 

1. It is a settled principle—applied in its full rigor in California, 
Farmers’ & Merchants’ Bank v. Downey, 53 Cal. 466, 31 Am. Rep. 62 
—that a bank officer who receives a bonus or other consideration for 
procuring a loan of the bank’s funds commits a breach of trust, and 
that the consideration so paid belongs to the bank and may be recovered 
by it.2 See also, Restatement, Trusts, § 170, Comment n, § 206, Com- 
ment k; Restatement, Restitution, § 197, Comment a. The bonus may 
be recovered even though the bank has suffered no damage (Restate- 
ment, Restitution, § 197, Comment ¢), and even though the officer may 
have acted in good faith (Restatement, Restitution, § 197, Comment a; 
Farmers’ & Merchants’ Bank v. Downey, supra; Bain v. Brown, 56 
N. Y. 285, 288). 

Conceding that the rule is basic, counsel for appellants confine them- 
selves largely to an attack upon the findings last summarized. They 
contend that there was no proof of an agreement or condition whereby 
Fleishhacker received his interest in the venture as consideration, in 
whole or in part, for procuring the bank loans. They urge that Fleish- 
hacker did not know until after his deal with the Bardes had been 
made that it was necessary for the latter to borrow, and indeed they 
claim the findings so indicate; hence, in getting the loans for the Bardes 
Fleishhacker went beyond his obligation and his services were purely 
gratuitous. 

The argument is based upon what we regard as an unwarranted in- 
terpretation of the findings as a whole, and it is not borne out by the 
evidence. While there was no direct proof of an agreement or condi- 
tion of the kind stated, the existence of one is inferable from the facts 
and circumstances in evidence. Prior to the time it became necessary 
to raise the money there had been no definite contract finally determina- 
tive of the rights and liabilities of the parties in the venture. All that 
seems to have been clearly decided was that Fleishhacker was to go in 
with the Bardes upon a general fifty-fifty basis. The details were 
uncertain. Necessarily, the entire matter remained at large until the 
terms of the Shipping Board were finally ascertained and the parties 
were faced with the specific problem of meeting them. One of these 
problems involved the financing of the Bardes. 

It seems plain that Fleishhacker’s interest in the venture was prof- 
fered him, in substantial measure at any rate, in exchange for antici- 
pated services in the procurement of loans. Fleishhacker must be deemed 


* Such conduct is denounced by a federal statute as a misdemeanor (12 U.S. C. A. 
§ 595); and by a state statute as a felony (Cal. Penal Code § 561). 
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to have acceded to this condition when his tentative understanding with 

the Bardes ripened into a definite working contract. His own testi- 
mony indicates that he did not regard the deal with the Bardes as 
finally closed until he had agreed to raise the needed money. He said 
in response to an interrogatory, that a part of the consideration fur. 
nished by him in exchange for the stock of the Corporation was his 
guaranty of the Barde note to the Central Bank of Oakland. His pro. 
curement of the loans from his own bank would seem no less to have 
entered into the picture as part of the consideration. The transactions 
are of one piece. 

J. N. Barde testified that in discussing with Fleishhacker the matter 
of raising the $500,000, the latter stated ‘‘right off’’ that he would 
‘‘attend to it and get it’’; and that he, Barde, did not specify where the 
money was to come from—all he wanted was the money.* The very 
fact that Fleishhacker performed as expected, when considered in con- 
nection with the other circumstances, is in itself evidence of an agree- 
ment on his part that needed loans would be forthcoming. 

While Fleishhacker arranged for and guaranteed a faithful per- 
formance bond of $500,000 for the Corporation, between him and any 
possible liability to the surety company lay a cash deposit of at least 
$400,000. He personally put no money into the enterprise and took 
small financial risk. There are compelling grounds for the inference 
that an important part of the consideration which he undertook to 
furnish for his half interest in this promising deal was his services in 
the procurement of the needed loans. 

Whether we have discussed them in detail or not, we have carefully 
considered the distinctions drawn by appellants in the endeavor to sepa- 
rate the Bank transaction from its matrix. The analysis of able counsel 
makes the case appear a close one in its purely legalistic aspects, as 
eases of this character frequently are; for often a thin line may serve 
to divide dealings unexceptionable in their nature from those which 
equity condemns. But the essential verities of the situation cannot be 
explained away, and when all is said there remains an ineradicable con- 


“A letter of this witness transmitting to Fleishhacker the first note for $250,000, 
dated Dec. 16, 1919, in tone and substance supports his testimony: “In accordance 
with your wishes regarding. Eastern deal, writer is enclosing a note in the sum of 
$250,000 payable on demand, and has instructed Mr. L. B. Barde, now in New York, 
to see the Guaranty Trust Company and do likewise. Hoping we have complied sat- 
isfactorily to your wishes in the matter, we are, Very truly yours,” 

A telegram from the witness to Fleishhacker, dated Dec. 12, 1919, reads as fol- 
lows: “Herbert Fleishhacker President Anglo and London Paris National Bank or 
St Francis Hotel San Francisco Calif: Just received following wire from L B Barde 
Pennsylvania Hotel New York Wire received arrangements suggested satisfactory 
to me Arrange with Herbert for additional credit here of two hundred fifty thousand 
covering one hundred fifty thousand balance payable on signing of contract and 
one hundred thousand dollar working capital Tell Herbert I have asked Parker to 
act as his representative on trade Writer will be with you Sunday morning and 
advise with you and listen to your suggestions relative to handling this deal. Jack.” 
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viction that Fleishhacker used his position as president of the Bank 
as a means of securing emoluments personal to himself. The Bank 
paid him a salary® and had the right to command his undivided fealty 
in all matters pertaining to the lending of its funds. In the discharge 
of his high trust the law holds a responsible agent such as Fleishhacker 
was to standards of probity and fidelity more lofty than those of ‘‘the 
market place.’’ These high standards this court is not disposed to 
whittle down. 

2. The court did not err in allowing interest on the various sums 
received by Fleishhacker, The amounts received by him as salary and 
dividends belonged, in equity, to the Bank. Upon these funds the Bank 
is entitled to interest. It is likewise entitled to interest on the proceeds 
received by Fleishhacker from the sale of the stock. See Cal. Civ. Code, 
§ 2237; Restatement, Trusts, § 208, Comment f. To deny interest on 
these sums would be to permit Fleishhacker to profit from the use of 
moneys belonging to the Bank. 

8. There is no evidence that appellants Thompson, Klinker, or the 
Palo Alto Stock Farms, Inc., knew the details of the arrangement be- 
tween Fleishhacker and the Bardes. They knew, of course, that he was 
interested in the steel venture and that he was the beneficial owner of 
half the stock in the Corporation, for this stock had been issued in their 
names as nominees of Fleishhacker. But there is no showing of knowl- 
edge on their part that Fleishhacker had obtained his interest in con- 
sideration of his causing the Bank to make the Barde loans, and no 
evidence from which their knowledge of this essential fact can be in- 
ferred. 

The decree as against them must be reversed. 

4. We think appellees have complied with the requirements of Equity 
Rule 27, 28 U. S. C. A. following section 723, relating to stockholders’ 
bills. The rule provides, in part, that the complaint ‘‘must . . . set 
forth with particularity the efforts of the plaintiff to secure such action 
as he desires on the part of the managing directors or trustees, and, if 
necessary, of the shareholders, and the cause of his failure to obtain 
such action, or the reasons for not making such effort.’’ 

The complaint alleged, in detail, a demand upon the board of di- 
rectors to bring the action, and their refusal to bring it. The allegations 
in this respect were admitted, and were found by the court to be true. 
The complaint did not allege, in so many words, that the board’s refusal 
to sue constituted a breach of trust, or that it was wrongful or improper. 
Nor did the court make any specific finding to that effect; but it did 
find that ‘‘after the filing of the present action the directors of the 


* His yearly salary at that time was $50,000. 
*See, also, Rule 23 (b) of the Federal Rules of Civil Procedure, 28 U. S. C. A. 
following section 723c. 
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defendant bank made common cause with Herbert Fleishhacker ané 
the other defendants in seeking to justify the acts complained of in the 
complaint and defeat recovery herein.’’ It is obvious from the findings. 
as a whole, as well as from the opinion, that the court looked upon the 
board’s refusal to sue as amounting to a breach of trust. 

The question whether such refusal was wrongful depends, in any 
event, upon all the circumstances of the case. Hawes v. Contra Costa 
Water Co., 104 U. S. 450, 26 L. Ed. 827; Dodge v. Woolsey, 18 How. 
331, 15 L. Ed. 401; Corbus v. Alaska Treadwell Gold Mining Co., 187 
U. S. 455, 23 S. Ct. 157, 47 L. Ed. 256; Fletcher Cyc. Corporations, 
§ 5822, pp. 124-126. And, in the present situation, we are satisfied 
that appellees had the right to bring suit. Indeed, in their brief ap- 
pellants freely admit that the taking of a bonus ‘‘cannot be ratified 
by the Board of Directors so as to confirm to the officer the retention of 
the illegal consideration, or as to prevent suit by the bank or a stock- 
holder in its behalf for its recovery.’’ 

5. A final contention of appellants is that the suit is barred by the 
statute of limitations. 

The applicable statute (Cal. Code of Civil Proc. § 338, sub. 4) pro- 
vides that an action for relief on the ground of fraud or mistake must 
be brought within three years, but that ‘‘the cause of action in such 
ease [is] not to be deemed to have accrued until the discovery, by the 
aggrieved party, of the facts constituting the fraud or mistake.’’ The 
aggrieved party in this case is the Bank. Earl v. Lofquist, 135 Cal. 
App. 373, 27 P. 2d 416; Whitten v. Dabney, 171 Cal. 621, 154 P. 312; 
People ex rel. Eadie v. Noyo Lbr. Co., 99 Cal. 456, 34 P. 96; 16 Cal. 
Jur. 503-504. The trial court, however, made no finding as to the time 
the Bank discovered the fraud. It found only that the plaintiff stock- 
holders did not discover it until less than three years before the com- 
mencement of the action.” 

The pleadings did not specifically frame an issue in respect of the 
Bank’s notice or knowledge of the fraud. We doubt, therefore, that 
appellants are in a position to urge the bar of the statute in so far as 
it relates to the Bank itself. Whether the trial court regarded the 
statute as having been waived by failure properly to plead it, and for 
that reason made no finding, we are unable to determine. However, 
since the parties have assumed that the question is properly before us, 
we will consider and decide it. 

We are satisfied that the proof is such as to require a finding that 
the Bank did not discover the fraud until appellees brought it to light 
by their investigations. Hence the action is not barred as to the Bank. 


7It may be that the suit could be barred as to the complaining stockholders, even 
though not barred as to the corporation itself, or as to other stockholders. See 
Whitten v. Dabney, supra, 171 Cal. at page 629, 154 P. 312. It is clear, however, 
that no suit can be maintained if the cause of action is barred as to the corporation. 
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The word ‘‘discovery,’’ as used in the statute, means actual knowl- 
edge, or knowledge of facts which, in the exercise of due diligence, 
would have led to an actual discovery of the fraud. Consolidated Reser- 
voir & Power Co. v. Scarborough, 216 Cal. 698, 701, 703, 16 P. 2d 268; 
Lady Washington, etc., Co. v. Wood, 113 Cal. 482, 45 P. 809; Victor 
Oil Co. v. Drum, 184 Cal. 226, 240, 193 P. 248; Prentiss v. McWhirter, 
9 Cir., 63 F. 2d 712, 715. 

The evidence shows that, at most, the Bank knew that the loans were 
to be used in a venture in which Fleishhacker was a partner. Burges, 
who was an assistant in the note department at the time the loans were 
made, had been told by Alexander, head of the department, that Fleish- 
hacker was a partner in the steel venture; and nobody considered the 
matter a secret. But Burges believed, erroneously, that Fleishhacker 
was a partner in M. Barde & Sons, Inc.; he did not know the details. 

Mortimer Fleishhacker, a member of the Finance Committee which 
approved the loans, was perhaps in a better position to know the facts 
than any one else in authority in the Bank. But he thought that Her- 
bert Fleishhacker ‘‘was to personally put up a large sum of money and 
the Bardes were to match that sum’’; that Herbert Fleishhacker and 
the Bardes were to be partners, ‘‘and each in a substantial amount.’’ 
He knew that the loans were to be used in the new enterprise, but he did 
not know that they were to be sent East as a deposit on the contract. 

Herbert Fleishhacker stated that he discussed the loans with the 
other members of the Finance Committee (Mortimer Fleishhacker, J. J. 
Mack,® and Sigmund Stern®), explaining that the loans were to be made 
in connection with a steel deal in which he was to become partner. It 
is significant, however, that Fleishhacker did not testify that he ever 
disclosed the particular terms of his deal with the Bardes. And, if the 
knowledge of Mortimer Fleishhacker is any criterion (and we think it 
unlikely that his colleagues on the Finance Committee knew any more 
than he), it appears that the Bank was actually misled by Herbert 
Fleishhacker into believing that he, personally, was furnishing half the 
money for the venture, The Bank, therefore, had no reason to suspect 
that the consideration furnished by him for his interest in the busi- 
ness included his efforts in causing the loans to be made. 

It is also to be noted that the records of the Bank showed that the 
loans were made to M. Barde & Sons, Inc., which firm had an established 
line of credit at the Bank, and that they were promptly paid. Thus 
the records were not such as would tend to excite suspicion or put the 
Bank on inquiry. . 

It is true that the burden of proving lack of discovery by the Bank 
rested upon appellees. Earl v. Lofquist, supra; Lady Washington, etc., 


* Deceased at time of trial. 
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Co. v. Wood, supra; Consolidated Reservoir & Power Co. v. Scarbor- 
ough, supra. But we think this burden has been discharged. 

Affirmed, as to appellant Fleishhacker; reversed, as to appellants 
Thompson, Klinker, and Palo Alto Stock Farms, Inc. 


PLEDGE OF NATIONAL BANK ASSETS TO 
SECURE PUBLIC DEPOSITS 


City of Yonkers v. Downey, United States Supreme Court, 60 
Supreme Court Rep. 796 


A national bank, located in the state of New York, has no power, 
under the laws of that state, to pledge its assets to secure a deposit 
of public funds. Where such a pledge is made and the bank sub- 
sequently fails, the receiver will be entitled to reclaim the pledged 
assets without return of the deposits made in reliance on the pledge. 
12 U.S. C. A. sections 90, 91, 194. 


The Act of June 25, 1930 (12 U. 8S. Code sec. 90), authorizes 
national banks to give security for public deposits of the same char- 
acter as State banks in the same State are authorized to give. No 
statute of New York confers upon State banks general power to 
pledge assets to secure deposits. They have no such power under 
the common law of New York. 


Actions by Walter F. Downey, receiver of the First National Bank & 
Trust Company of Yonkers, in liquidation, against the City of Yonkers, 
against John J. Condon, Mayor, and others (two actions), and against 
the City of Yonkers, as trustee under the last will and testament of 
Irvin Saunders, of the ‘‘Saunders Trade School Fund,’’ to recover 50 
per centum of deposits withdrawn from the bank while insolvent as con- 
stituting lawful preferences. To review a judgment of the Circuit Court 
of Appeals, 106 F. 2d 69, affirming judgments for plaintiff, 23 F. Supp. 
1018, defendants bring certiorari. 

Affirmed. 

Messrs. Leonard G. MeAneny, of Yonkers, N. Y., and E. J. Dimock, 
of New York City, for petitioners. 

Mr. George P. Barse, of Washington, D. C., for respondent. 

Mr. Justice McReynolds delivered the opinion of the Court. 

By these companion suits, begun during 1936, the Receiver of The 
First National Bank and Trust Company of Yonkers (‘‘The Bank’’), 
seeks to recover fifty per centum of deposits withdrawn by petitioners 
from the association while insolvent. Thus, it is said, they obtained 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §392. 
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unlawful preferences within the meaning of the National Banking Act.! 
From corporate assets, general creditors have been paid dividends 
amounting to fifty per centum of their claims—forty, December, 1933; 
ten, November, 1937. 

The Bank was located in New York. In each cause the points of 
law and fact are substantially alike. It will suffice to consider them 
as presented by the Record in No. 542, 

Petitioner’s deposits with The Bank, March 4, 1933, amounted to 
$277,000. To secure this and other smaller public ones, bonds of the 
association totaling $535,000 were in pledge. 

The Governor of New York proclaimed Saturday, March 4th and 
Monday, March 6th, 1933, bank holidays. Later the President and the 
Governor extended such holidays through March 9th. The Bank was 
not opened for unrestricted business after March 3rd. A Conservator, 
appointed March 20th, remained in control until January 23, 1934, 
when a Receiver took charge. 

Between March 9th and 20th, 1933, petitioner withdrew deposits 
amounting to $89,000; between March 20th and 28th, $67,000. On the 
latter day, under direction of the Conservator, petitioner’s remaining 
deposits were paid and The Bank retook the pledged bonds. 

A jury having been waived the cause was tried to the court upon 
pleadings and evidence. Among other things it found— 


‘‘The pledge of assets by The Bank to secure the deposits was ultra 
vires and unlawful. 

‘‘The Bank was insolvent March 6th, 1933, and as of that day the 
rights of creditors became fixed. 

“‘The payments of deposits to petitioner were not allowed by any 
Presidential Proclamation or Executive Order. They were made volun- 
tarily under mistake of law by an officer of the United States and are 





*Title 12 U.S. C. A— 
“§$ 91. All transfers of the notes, bonds, bills of exchange, or other evidences 
of debt owing to any national banking association, or of deposits to its credit; all 
assignments of mortgages, sureties on real estate, or- of judgments or decrees in 
its favor; all deposits of money, bullion, or other valuable thing for its use, or for 
the use of any of its shareholders or creditors; and all payments of money to either, 
made after the commission of an act of insolvency, or in contemplation thereof, 
made with a view to prevent the application of its assets in the manner prescribed 
by this chapter, or with a view to the preference of one creditor to another, except 
in payment of its circulating notes, shall be utterly null and void; and no attach- 
ment, injunction or execution, shall be issued against such association or its prop- 
erty before final judgment in any suit, action, or proceeding, in any State, county, 
or municipal court. (R. S. § 5242.)” 

“$ 194. From time to time, after full provision has been first made for refund- 
ing to the United States any deficiency in redeeming the notes of such association, 
the comptroller shall make a ratable dividend of the money so paid over to him by 
such receiver on all such claims as may have been proved to his satisfaction or ad- 
judicated in a court of competent jurisdiction, and, as the proceeds of the assets of 
such association are paid over to him, shall make further dividends on all claims 
previously proved or adjudicated; and the remainder of the proceeds, if any, shall 
be paid over to the shareholders of such association, or their legal representatives, in 
proportion to the stock by them respectively held. (R. S. § 5236.)” 
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recoverable. Also they were made with intent to give petitioner prefer. 
ence over other creditors. 

‘No statute of New York confers upon state banks general power to 
pledge assets to secure deposits. They have no such power under the 
common law of New York.”’ 


Judgment went for the Receiver for fifty per centum of the amounts 
withdrawn by the petitioner after March 9, 1933, with interest, ete. 

The Circuit Court of Appeals affirmed this action, 2 Cir., 106 F, 2d 
69. It held all withdrawals after March 9th occurred when the facts 
indicated The Bank would be unable to pay depositors in due course 
and that adequate evidence supported the trial court’s finding of an 
intent to prefer. We find no reason to disregard these findings by two 
courts and accept them as correct. 

The Circuit Court of Appeals further held national banks have no 
implied power to pledge assets to secure deposits; that here The Bank 
was not empowered so to do by the Act June 25, 1930°; that the pledge 
might be rescinded without return by the Receiver of the sums with- 
drawn. With these conclusions we agree. 

Unless empowered by the Act June 25, 1930 or concerning federal 
funds (not here claimed) as in Inland Waterways Corp. v. Frederick J. 
Young, Receiver, 309 U. S. —, 60 S. Ct. 646, 84 L. Ed. —, March 25, 
1940, national banks may not secure deposits by pledge of assets. 

Texas & Pacific Ry. v. Pottorff, 291 U. S. 245, 253-255, 54 S. Ct. 
416, 417, 418, 78 L. Ed. 777, and Marion v. Sneeden, 291 U. S. 262, 54 
S. Ct. 421, 78 L. Ed. 787, authoritatively interpreted the National Bank- 
ing Act and approved the view that under this, a national bank possesses 
no inherent power to secure deposits, public or private, by pledging 
assets, and that such a pledge is both ultra vires and contrary to public 


* Act June 25, 1930, c. 604, 46 Stat. 809, 12 U. S. C. A. § 90— 

“All national banking associations, designated for that purpose by the Secretary 
of the Treasury, shall be depositaries of public money, under such regulations as 
may be prescribed by the Secretary; and they may also be employed as financial 
agents of the Government; and they shall perform all such reasonable duties as de- 
positaries of public money and financial agents of the Government, as may be re- 
quired of them. The Secretary of the Treasury shall require the associations thus 
designated to give satisfactory security, by the deposit of United States bonds and 
otherwise, for the safekeeping and prompt payment of the public money deposited 
with them, and for the faithful performance of their duties as financial agents of 
the Government: Provided, That the Secretary shall, on or before the Ist of Janu- 
ary of each year, make a public statement of the securities required during that 
year for such deposits. And every association so designated as receiver or depositary 
of the public money shall take and receive at par all of the national currency bills, 
by whatever association issued, which have been paid into the Government for in- 
ternal revenue, or for loans or stocks: Provided, That the Secretary of the Treasury 
shall distribute the deposits herein provided for, as far as practicable, equitably 
between the different States and sections. 

“Any association may, upon the deposit with it of public money of a State or 
any political subdivision thereof, give security for the safe-keeping and prompt pay- 
ment of the money so deposited, of the same kind as is authorized by the law of 
the State in which such association is located in the case of other banking institu- 
tions in the State.” 





















THE BANKING LAW JOURNAL 419 
policy. ‘‘The measure of their powers is the statutory grant; and 
powers not conferred by Congress are denied.’’ Also, that in case of 
insolvency, assets so pledged, may be reclaimed without payment of 
the deposits. ‘‘To permit the pledge would be inconsistent with many 
provisions of the National Bank Act which are designed to ensure, in 
ease of disaster, uniformity in the treatment of depositors and a ratable 
distribution of assets.’’ The results in these causes was not influenced 
by consideration of local law. 

We cannot accept the suggestion of counsel for petitioner that the 
cited opinions merely declare a pledge of assets ultra vires and leave 
the consequences to be determined by the law of the state where it oc- 
eurs. This view is not in harmony with the language of the opinions 
nor with the general purposes of the National Banking Act there pointed 
out. 

Under the common law as interpreted in New York, pledge of se- 
eurities by a state bank to secure deposits is ‘‘contrary to law and be- 
yond the power and authority vested in the officers.’’ Although for- 
bidden, such a pledge will not be set aside unless deposits made in 
reliance upon it are first repaid. State Bank of Commerce v. Stone, 
261 N. Y. 175, 187, 188, 184 N. E. 750, 87 A. L. R. 1449; City of Mount 
Vernon v. Mount Vernon Trust Co., 270 N. Y. 400, 406, 1 N. E. 2d 825. 

The Act of June 25, 1930 permits national banks to give security 
for public deposits ‘‘of the same kind as is authorized by the law of the 
‘State in which such association is located in the case of other banking 
institutions in the State.’’ Counsel maintain that within the fair in- 
tendment of this, state banks in New York are ‘‘authorized’’ to pledge 
bonds to secure public deposits. They rely upon the rulings of the 
local courts, in the causes last cited, concerning conditions which must 
be met before an ultra vires act will be set aside. 

They submit that corporations have capacity to accept the result of 
their actions. ‘‘That the capacity to accept the consequences of an ultra 
vires act is itself a power.’’ Further, that ‘‘ ‘giving’ a power is but 
another word for ‘authorizing’ its exercise.’’ Hence, the argument 
seems to run, as a state bank may hold the fruit of a pledge until re- 
turn of the thing pledged, therefore, it is ‘‘authorized by law’’ to make 
a pledge thus conditioned. 

In this procession, obviously, different meanings are attributed to 
the word ‘‘power’’ and it is confused with ‘‘capacity’’ and ‘‘authority.’’ 
In one sense, every corporation has ‘‘power’’ to do wrong, also ‘‘ca- 
pacity’’ to suffer the consequences of wrong-doing. But no corporation 
has authority to violate an inhibition or go beyond the limits of its 
charter. Authorization to do a forbidden thing cannot be inferred 
from capacity to accept the prescribed consequences. The law forbade 
local institutions to make pledges such as the one here in question. 
The challenged judgments must be affirmed. 
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GARNISHMENT PROCEEDINGS AGAINST 
FUNDS DEPOSITED BY AGENT 


Gladden v. Columbiana Savings Bank, Court of Appeals of Alabama, 193 
So. Rep. 185 


A garnishing creditor cannot reach funds deposited in the name 
of a person as ‘‘agent’’ unless the depositor is the true owner of 
the deposit. 
























A ereditor, who had obtained judgment against his debtor, 
brought garnishment proceedings against the bank in which the 
debtor had deposited money. The money which the debtor had on 
deposit in the bank was in his individual credit, the deposit standing 
in the name of ‘‘Mack D. Messer, Agent.’’ The court allowed the 
debtor to show that his wife was the real beneficial owner of the 
money. In deciding this case the court said, ‘‘a judgment creditor 
cannot have his debt satisfied out of property held in trust for 
another, no matter how completely his debtor may have exercised 
apparent ownership over it, unless it was upon the faith of such 
ownership that the credit was given.’’ 


Appeal from Circuit Court, Jefferson County; J. F. Thompson, 
Judge. 

Garnishment proceedings by Mary L. Gladden, as administratrix of 
the estate of Roy L. Gladden, deceased (plaintiff in judgment), against 
Columbiana Savings Bank, garnishee. From a judgment discharging 
the garnishee, plaintiff appeals. 

Affirmed. 


M. B. Grace, of Birmingham, for appellant. 
Paul O. Luck, of Columbiana, for appellee. 


RICE, J.—A few principles of the law governing the disposition of 
this appeal may well here be set down, towit: 


1. ‘‘The relative rights of the plaintiffs and of the garnishee depend 
upon the status existing when the writ of garnishment was served.”’ 
Bloch Bros. v. Liverpool & London & Globe Ins. Co. et al., 208 Ala. 
523, 94 So. 562, 564. 


2. ‘‘If a garnishee . . . relies on a general denial of indebtedness, 
and an issue is formed contesting his answer, on the trial of such issue 
. . . The only fact in issue is, whether when the garnishment was served, 
or at the time of answer [or at any interventing time, we interpolate], 
there was an indebtedness contracted by the garnishee to the defend- 



















NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §105. 
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ant, of which the defendant was, when it was contracted, the real bene- 
ficial owner.’’ Fowler v. Williamson, Garnishee, 52 Ala. 16. 

3. It is true that when Mack D. Messer, appellant’s ‘‘judgment 
debtor’’ in this case, deposited the money in appellee’s bank to his in- 
dividual credit—the deposit standing in the name of ‘‘Mack D. Messer, 
Agent’’ (Gladden v. Columbiana Sav. Bank, 235 Ala. 541, 543, 180 So. 
548)—that fact, without more, showed prima facie, that it belonged 
to him, but not conclusively so. If it really belonged to his wife, the 
fact that her husband, to whom she entrusted it, deposited it in (the) 
bank to his own credit, did not change her title to it. Bessemer Savings 
Bank v. Anderson, 134 Ala. 343, 32 So. 716, 92 Am. St. Rep. 38. 

4, Where a post master had two bank accounts, one in his own name 
in which he deposited his individual funds, and another, in his name 
with the initials ‘‘P. M.’’ attached, in which he deposited the govern- 
ment funds, an attaching creditor could not reach the funds of the gov- 
ernment held in the name of the post master, notwithstanding the post 
master could, in his own name, have recovered those funds in an action 
against the bank, since such recovery would have been for the benefit or 
the use of the government. Allen v. Woodruff, 2 Ala. App. 415, 56 
So. 247. 

5. ‘‘It is a general rule in garnishment that the plaintiff can obtain 
no greater beneficial relief against the garnishee than the judgment 
debtor would be entitled to, and that if the debtor’s recovery would 
be limited to a mere legal title, without beneficial interest or right of 
enjoyment in himself, the proceeding must fail. A judgment creditor 
cannot have his debt satisfied out of property held in trust for another, 
no matter how completely his debtor may have exercised apparent 
ownership over it, unless it was upon the faith of such ownership that 
the credit was given.’’ Sloss et al. v. Glaze, 231 Ala. 234, 164 So. 51, 53. 

Appellant held a judgment against Mack D. Messer, and instituted 
garnishment proceedings on same against appellee. Appellee answered 
not indebted; and appellant contested this answer, her ‘‘tender of is- 
sue’’ being set out in the report of this case on the first appeal—this 
being the second—which was transferred to the Supreme Court. See 
Gladden v. Columbiana Sav. Bank, 235 Ala. 541, 180 So. 548. 

After appellant’s tender of issue had been held sufficient on the 
former appeal, appellee stood on its general denial of indebtedness, and 
the cause proceeded to trial. 

In such ease, the law seems to be, clearly, as set out hereinabove, viz. : 
“The only fact in issue is, whether when the garnishment was served, 
or at the time of the answer [or at any intervening time], there was an 
indebtedness contracted by the garnishee to the defendant, of which 
the defendant was, when it was contracted, the real beneficial owner.’’ 

And upon this issue we can see no valid objection to the allowance 
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of testimony brought forward on the trial by appellee tending to show 
that the wife of Messer, the defendant, was the real beneficial owner of 
the money shown to be on deposit in appellee bank to the credit of 
‘“Mack D. Messer, agent.’’ And we hold the trial court did not err in 
admitting same. 

All the line of cases cited by appellant to the effect that where there 
had been an ‘‘assignment’’ of the funds in the hands of the garnishee 
Code, Section 8079, must be complied with before such testimony is ad- 
missible seem to us to be beside the point. Here there was no ‘‘assign- 
ment’’; but the simple question was as to whether or not Mack D. Mes- 
ser, in whose name as ‘‘Agent’’ the deposit stood, was the ‘‘real bene- 
ficial owner’’ of the funds involved. 

No other question is presented for our consideration. So it results 
the judgment must stand affirmed. And it is so ordered. 

Affirmed. 









































STATE TAX ON SAFE-DEPOSIT BUSINESS OF 
NATIONAL BANKS 


Colorado National Bank of Denver v. Bedford, U. S., 60 Supreme Court 
Rep. 800 






A national bank has the right to conduct a safe-deposit business 
as a banking function authorized by Congress. Such business is 
immune from State taxation except as Congress may permit. How- 
ever, a State may impose a tax on the value of services rendered 
by a national bank to its safe deposit box customers without violat- 
ing the Constitution or laws of the United States provided the tax 
is ultimately paid by the user. This type of tax does not impose an 
unconstitutional burden on a federal instrumentality inasmuch as 
the funds which are received by the State come from the assets of 
the user and not from the bank. This is more particularly so if the 
bank is allowed a percentage of the tax for the financial burden put 
upon it by the obligation to collect. 





Appeal from the Supreme Court of the State of Colorado. 
Action by Homer F. Bedford, as Treasurer of the State of Colorado, 
against the Colorado National Bank of Denver under the Uniform 
Declaratory Judgments Act for a declaration of rights to the effect that 
certain services performed by the bank are taxable under the Public 
Revenue Service Tax Act of Colorado. Judgment for plaintiff was af- 
firmed by the Supreme Court of Colorado, 98 P. 2d 1120, and plaintiff 
appeals. 


Ne a a ee en ee ee 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §902. 
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Affirmed. 
Messrs. Walter W. Blood and Frank N. Bancroft, both of Denver, 
Colo., for appellant. 

Messrs. George K. Thomas, of Cripple Creek, Colo., and Henry E. 
Lutz and Byron G. Rogers, both of Denver, Colo., for appellee. 

Mr. Justice Reed delivered the opinion of the Court. 

This appeal involves the validity of the Public Revenue Service Tax 
Act of Colorado.! The act, section 5, imposes upon the services specified 
in the act, a percentage tax based upon the value of the services ren- 
dered or performed by any person subject to its provisions. 

Section 5(c) imposes a tax equivalent to two per cent of the value 
of services rendered by ‘‘banks, finance companies, trust companies and 
depositories ....’’ The person rendering the services ‘‘shall be liable 
and responsible for the payment of the entire amount .. . .’’ Section 6. 
He is required to remit all taxes collected and due the state from him to 
the treasurer less three per cent to cover the expense of the service. 
Under section 6(b) persons rendering or performing the services are 
required ‘‘as far as practicable, [to] add the tax imposed ... to the 
value of services or charges showing such tax as a separate and distinct 
item and when added such tax shall constitute a part of such value of 
service or charge, shall be a debt from the user to the person rendering 
or performing service until paid, and shall be recoverable at law in 
the same manner as other debts.’’ By subsection (d) the person ren- 
dering the service is forbidden to hold out directly or indirectly that 
he will assume or absorb the tax. By section 7 the user may recover 
illegally collected taxes. Where services are rendered which become a 
part of an article subject to a sales tax, the services are exempt and 
the person performing the service recovers where they are illegally 
assessed. Section 3. By section 12, all sums paid by the user as taxes 
are public money and trust funds of the State of Colorado. It is made 
@ misdemeanor, section 17, for any person rendering or performing 
services to refuse to make the returns required. The state treasurer 
is made administrator of the act and given authority to issue regula- 
tions. Section 19. The usual separability clause is contained in the 
act. Section 22. 

The definitions of the act appear in section 2. By its subsection (c) 
the term ‘‘services rendered or performed’’ is defined as those rendered 
for a valuable consideration by a person covered by the act for the 
ultimate user thereof. ‘‘The term ‘user’ shall mean the person for whom 
or for whose benefit services are rendered or performed.’’ By sub- 
section (e) taxpayer is defined as ‘‘any person obligated to account to 


*Session Laws of Colorado, 1937, c. 240, p. 1144. The act was amended and 
re-enacted May 1, 1939. Session Laws of Colorado, 1939, c. 158, p. 526. This later 
act is not material in this appeal. 
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the state treasurer for taxes collected or to be collected or due the state 
under the terms of this act.’’ Subsection (h) provides for a credit on 
future taxes of a tax paid on accounts eventually found worthless. 

Under the rules and regulations issued by the treasurer on the Public 
Revenue Service Tax Act, the service tax is construed as invalid as 
applied to so-called banking services.” 

Under rule 27, however, such service as the furnishing of safety 
vaults by depositories or banks is held to come within the act, and the 
two per cent. tax applies to the charges made for this service. These 
regulations were approved by the judgment and decree of the trial court 
and that judgment was affirmed in all particulars by the Supreme Court 
of Colorado. 98 P. 2d 1120. 

While section 4(a) makes it unlawful for any person to render the 
defined services without ‘‘first having obtained a license therefor,” the 
treasurer demands no license fees from a national bank. Such exception 
was held proper by the lower court.® 

The appellant here, the Colorado National Bank, was a national 
banking corporation duly organized and existing under the national 
banking act. The bank operated a safe-deposit service under its own 
name and in the building and vaults used for its other banking activi- 
ties. The rentals received for the use of that portion of its vaults 
utilized for safe-deposit boxes were reported to the Comptroller of the 
Currency as income in the bank; the fixtures employed in the business 
are part of the assets of the bank and are supervised by the Comptroller 
of the Currency. 

The appellee Bedford, as treasurer of the State of Colorado and 
administrator of the Service Tax Act, demanded payment from appel- 
lant bank of two per cent. of the value of the services rendered by the 
bank to its safe deposit box customers. The bank refused payment and 
the treasurer brought this action under the Uniform Declaratory Judg- 
ments Act, Colorado Stat. Ann. 1935, ¢. 93, §§ 78, 79, for a declaration 
of rights to the effect that the services performed by the bank are taxable 
pursuant to the Service Tax Act. The bank answered claiming the state 
statute as applied to it was repugnant to the Constitution and laws of 
the United States; setting up the immunity of national banks from state 
taxation except as permitted by R. S. section 5219 ;* claiming that the 
safe-deposit business of national banks was authorized by Congress and 
therefore was part of its federally authorized business, immune from 


* Rules and Regulations, Public Revenue Service Tax Act of 1937, No. 10, repub- 
lished October 27, 1937. 

* Bedford v. Colorado Nat. Bank, 104 Colo. 311, 315, 91 P. 2d 469. 

*12 U.S. C. § 548,12 U.S. C. A. § 548. 


“The legislature of each State may determine and direct, subject to the provi- 
sions of this section, the manner and place of taxing all the shares of national bank- 
ing associations located within its limits. The several States may (1) tax said 
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taxation whether the bank or the user of its services is the taxpayer. 
The bank further contended that even though it is not the taxpayer and 
the tax burden as such is not unlawful, the burden of collection, report 
and visitation materially interfere with the performance of its national 
banking functions. A, general demurrer to the answer was filed. 

The trial court sustained the bank. The supreme court first affirmed 
by an equally divided court and then on rehearing reversed® and re- 
manded the case to the district court. The trial court entered a second 
judgment declaring as prayed by the treasurer, which judgment was 
affirmed by the supreme court on the authority of the former decision. 

(1) This appeal is here under section 237(a) of the Judicial Code, 
28 U. S. C. A. § 344(a). The treasurer makes the point that as the 
federal question raised was the immunity to the exaction of the bank 
as a federal instrumentality withdrawn from state taxation by congres- 
sional action, the determination that the tax was on a non-banking activ- 
ity foreign to its federal character and on the user of the services 
eliminated the necessity of a decision on the federal question. As the 
statute was held valid after the conclusion of the Supreme Court of 
Colorado that the manner of state taxation of national banks must accord 
with R. S. section 5219 and must not interfere with federal functions,® 
it seems clear the federal question as to the validity of the statute as 
tested by the Constitution and laws of the United States was necessarily 
involved and decided. This gives this Court jurisdiction of the appeal.’ 

Gully v. First National Bank,’ relied upon by the treasurer, dealt 
with the right to remove to a federal court® because the cause of action 
arose under the federal laws,!° but the issue here is the right to appeal 
where a state statute is held valid against a defense of repugnancy to 
the same laws.!! The difference is brought out in the Gully case, where 
it is said: ‘‘If there were no federal law permitting the taxation of shares 


5 Bedford v. Colorado Nat. Bank, supra. 
* Ibid. 
T California Powder Works v. Davis, 151 U. S. 389, 393, 14 S. Ct. 350, 351, 38 
L. Ed. 206; Indiana ex rel. Anderson v. Brand, 303 U. S. 95, 98, 58 S. Ct. 443, 445, 
82 L. Ed. 685, 113 A. L. R. 1482; cf. Owensboro National Bank v. Owensboro, 173 
U. S. 664, 19 S. Ct. 537, 43 L. Ed. 850; Clement National Bank v. Vermont, 231 
U. S. 120, 34 8S. Ct. 31, 58 L. Ed. 147; Federal Land Bank v. Crosland, 261 U. 8. 
374, 43 S. Ct. 385, 67 L. Ed. 703, 29 A. L. R. 1. 
®299 U. S. 109, 57 S. Ct. 96, 81 L. Ed. 70. 
® Judicial Code, § 28, 28 U. 8S. C. A. § 71. 
Judicial Code, § 24, 28 U.S.C. A. § 41. 
" Judicial Code, 237(a), 28 U. S. C. A. $ 344(a). 


shares, or (2) include dividends derived therefrom in the taxable income of an owner 
or holder thereof, or (3) tax such associations on their net income, or (4) according 
og measured by their net income, provided the following conditions are complied 
with: 

. “1. (a) The imposition by any State of any one of the above four forms of taxa- 
tion shall be in lieu of the others, except as hereinafter provided in subdivision (c) 
of this clause.” 
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in national banks, a suit to recover such a tax would not be one arising 
under the Constitution of the United States, though the bank would 
have the aid of the Constitution when it came to its defense.’’2 

(2) The genesis of the present system of national banks is the Na- 
tional Bank Act of June 3, 1864.1* It was called ‘‘An Act to provide 
a National Currency, secured by a Pledge of United States Bonds, and 
to provide for the Circulation and Redemption thereof.’’ From this 
act, correlated with the Federal Reserve Act,!* there has developed the 
present nationwide banking facilities. R. S. section 5153, 12 U.S. C. A, 
§ 90, makes these associations the depositories of public money. Though 
the national banks’ usefulness as an agency to provide for currency has 
diminished markedly, their importance as general bankers shows a con- 
stant growth..5 We may assume that national banks possess only the 
powers conferred by Congress.4® These are set out in R. S., section 
5136, as frequently amended, and include ‘‘all such incidental powers 
as shall be necessary to carry on the business of banking,’’ with the 
proviso ‘‘that in carrying on the business commonly known as the safe- 
deposit business the association shall not invest in the capital stock of 
a corporation organized under the law of any State to conduct a safe- 
deposit business in an amount in excess of 15 per centum of the capital 
stock of the association actually paid in and unimpaired and 15 per 
centum of its unimpaired surplus.’’47 We have recently found the au- 
thority to secure federal funds within these incidental powers, coupled 
with a long-continued practice recognized by the Comptroller of the 
Currency.'* The right to accept special deposits is recognized by the 
banking act.2® These are monies and other valuables the identical 
deposits of which are kept, preserved and returned in kind. It differs 
little if at all from a safe-deposit business. The language of the proviso 
of section 24, just quoted, is the language suitable to impose restrictions 
on a recognized power, not the language that would be used in creating 
a new power. As the limitation on the power to invest in real estate 
protected in a measure customers and stockholders from risky invest- 


#2999 U. S. at page 115, 57 S. Ct. at page 99, 81 L. Ed. 70. 

%13 Stat. 99, 100. ; 

%* 38 Stat. 251, 12 U. S.C. A. $ 221 et seq. 

*% April 6, 1940, Treasury Daily Statement shows $172,081,172 in national bank 
notes outstanding on March 1, 1940. Compare with $1,122,452,661 outstanding Oc- 
tober 31, 1914. Report of the Comptroller of Currency, 1935, p. 833. On March 1, 
1940, there was outstanding over $5,000,000,000 in Federal Reserve notes. 

The number of national banks as of October 31, 1938, is 5247, capital accounts 
(capital surplus and undivided profits) $3,305,575,000, and deposits $27,103,881,000. 
Report of the Comptroller of the Currency, 1938. 

* Texas & Pacific Ry. v. Pottorff, 291 U. S. 245, 253, 54 S. Ct. 416, 417, 78 L. Ed. 
777; Marion y. Sneeden, 291 U. S. 262, 54 S. Ct. 421, 78 L. Ed. 787. 

7120.8. 0. § 24,12 U.S.C. A. § 24. 

* Inland Waterways Corporation, ete. v. Young, 309 U. 8S. —, 60 S. Ct. 646, 84 
L. Ed. —, decided March 25, 1940. 

*R. S. § 5228, 12 U. S. C. § 133, 12 U. S.C. A. § 133. 
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ments,2° the banks own investment in safety deposit facilities evidently 
did not seem to Congress to require the same regulation as the purchase 
of stock in a safe-deposit corporation. A subsidiary safe-deposit cor- 
poration would give priority to the creditors of the subsidiary over the 
depositors and other creditors of the bank itself. The obvious fact, 
known to all, is that national banks do and for many years have car- 
ried on a safe-deposit business. State banks, quite usually, are given 
the power to conduct a safe-deposit business.*1 We agree with the ap- 
pellant bank that such a generally adopted method of safe-guarding 
valuables must be considered a banking function authorized by Con- 


gress.7? 
(3) We may assume, as did the Supreme Court of Colorado, that 


the tax is invalid, if laid upon the bank as an instrumentality of gov- 
ernment in the incidents referred to in the preceding section ;?* that its 
banking operations are free from state taxation except as Congress 
may permit ;*4 that Congress permits the taxation only of shares and 
real estate ;2> and that Congress may intervene to protect its instru- 
mentalities from any other tax which threatens their usefulness.”® 


12 U.S. ©. $ 29,12 U. S.C. A. § 29: 
“A national banking association may purchase, hold, and convey real estate for 


the following purposes, and for no others: ; 
“First. Such as shall be necessary for its accommodation in the transaction of 


its business.” 

2 Paton’s Digest, 1926, Vol. 2, p. 2246, lists 24 states and territories which au- 
thorize their banks to conduct a safe deposit business. For example, Maine Act of 
1923, ec. 144, § 6, (V), authorizes savings banks to “own, maintain and let safe de- 
posit boxes and vaults.” Ohio Gen. Code, 1921, § 710-109, empowers banks to let out 
safe deposit boxes. California, Gen. Laws 1923, Act 652 $ 30, any bank may con- 
duct a safe deposit department, but shall not invest more than one-tenth of its capital 
and surplus in such safe-deposit department. 

“The language of the proviso first appeared in an act to further amend the na- 
tional banking laws of the Federal Reserve Act enacted February 25, 1927, 44 Stat. 
1224, section 2(b). Only immaterial verbal changes have occurred since the first 
adoption. 

Referring to this proviso the House report said: “The second proviso regulates 
the safe-deposit business of national banks and prohibits them from investing an 
amount in excess of 15 per cent of capital and surplus in a corporation organized 
to conduct a safe-deposit business in connection with the bank. ‘This is a busi- 
ness which is regularly carried on by national banks and the effect of this provision 
is also primarily regulative.” H. Rep. No. 83, 69th Cong., 1st Sess., p. 4. 

*Cf. Osborn v. United States Bank, 9 Wheat. 738, 862, 6 L. Ed. 204; Owensboro 
National Bank v. Owensboro, 173 U. S. 664, 668, 19 S. Ct. 537, 538, 43 L. Ed. 850; 
Bank of California v. Richardson, 248 U. S. 476, 483, 39 S. Ct. 165, 166, 63 L. Ed. 
a ane Smith v. Kansas City Title Co, 255 U. S. 180, 212, 41 S. Ct. 243, 249, 65 

“ Farmers’, ete., National Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 196; Easton 
v. Towa, 188 U. S. 220, 23 S. Ct. 288, 47 L. Ed. 452; First National Bank v. Cali- 
fornia, 262 U. 8. 366, 43 S. Ct. 602, 67 L. Ed. 1030. 

R. 8. § 5219; Owensboro National Bank v. Owensboro, 173 U. S. 664, 668, 676, 
19 S. Ct. 537, 540, 43 L. Ed. 850. 

* Pittman v. Home Owners’ Loan Corp., 308 U. S. 21, 60 S. Ct. 15, 84 L. Ed. 
—, 124 A. L. R. 1263, decided November 6, 1939, and cases cited; James v. Dravo 
Contracting Co., 302 U. 8. 134, 160, 58 S. Ct. 208, 221, 82 L, Ed. 155, 114 A. L, R. 
i? i oe National Bank v. Missouri, 263 U. S. 640, 656, 44 S. Ct. 213, 215, 68 
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Congress has not legislated against taxation of the customers of na- 
tional banks. This court has approved a tax assessed upon the de- 
posits of customers of national banks.27 By section 6 of the Colorado 
act the ‘‘person rendering or performing services shall be liable’’ for 
the payment of the tax imposed. But as subsection (b) of that same 
section requires the tax paid to be added to the charges for service ‘‘as 
a separate and distinct item’’ and makes it a debt from the user of the 
services until paid, the tax is upon the user of the safe deposit boxes, 
not upon the bank. Furthermore, as by section 2(h) credit is given to 
the bank for taxes paid on accounts subsequently found worthless and 
the bank is in a position to require payment of box rentals and taxes 
in advance, there is no occasion for a bank ever to have saddled upon it 
any part of the tax burden. 

In First National Bank v. Commonwealth of Kentucky,”* this Court 
determined a similar question in favor of the validity of the state tax. 
The case was decided in 1869. At that time the applicable federal 
statute?® read: ‘‘Sec. 41. . . . Provided, That nothing in this act shall 
be construed to prevent all the shares in any of the said associations, 
held by any person .. ., from being included in the valuation of the 
personal property of such person .. . in the assessment of taxes imposed 
by or under state authority at the place where such bank is located, and 
not elsewhere. .. .’’ 


The statute of Kentucky laid a tax of fifty cents on each share. The 
same statute enacted: ‘‘The cashier of a bank . . . whose stock is taxed, 
shall, on the first day in July of each year, pay into the Treasury the 
amount of tax due. If such tax be not paid, the cashier and his sureties 
shall be liable for the same, and twenty per cent. upon the amount; 
and the said bank or corporation shall thereby forfeit the privilege of 
its charter.’’ Gen. St. Ky. 1883, ¢. 92, art. 10, § 1. 

A national bank refused payment on the ground that it as a bank 
was not subject to state taxation. It was decided that this was a tax 
on shares, that the state in a legal proceeding against the shareholder 
could have garnished the bank and that because the bank was a federal 
instrumentality was no reason for not requiring it to collect and pay 
over the money from the shareholder. A similar tax was upheld in 
Des Moines Nat. Bank v. Fairweather.*® 

The person liable for the tax, primarily, cannot always be said to be 
the real taxpayer. The taxpayer is the person ultimately liable for the 


* Clement National Bank v. Vermont, 231 U. S. 120, 133, 34 S. Ct. 31, 34, 58 
L. Ed. 147. . 


*%9 Wall. 353, 19 L. Ed. 701. 
"13 Stat. 111. 


263 U. 8. 103, 111, 44 S. Ct. 23, 25, 68 L. Ed. 191; ef. Gully v. First National 
Bank, 299 U. S. 109, 116, 57 S. Ct. 96, 99, 81 L. Ed. 70. 
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tax itself.21 The funds which were received by the State came from 
the assets of the user, not from those of the federal instrumentality, the 
bank.22. The Colorado Supreme Court holds the user is the taxpayer.** 
The determination of the state court as to the incidence of the tax has 
great weight with us and, when it follows logically the language of the 
act, as here, is controlling.** As the user directly furnishes the funds 
for the tax, not as an ultimate consumer with a transferred burden but 
by section 12 of the act as the responsible obligor, we conclude the tax 
is upon him not upon the bank. The Constitution or laws of the United 
States do not forbid such a tax. 

(4) The tax being a permissible tax on customers of the bank, it is 
settled by our prior decisions that the statutory provisions requiring 
collection and remission of the taxes do not impose an unconstitutional 
burden on a federal instrumentality.*5 Especially is this true since the 
bank under the Colorado act is allowed three per cent. of the tax for 
the financial burden put upon it by the obligation to collect. 

Affirmed. 


“Stahmann v. Vidal, 305 U. S. 61, 59 S. Ct. 41, 83 L. Ed. 41. 

* Helvering v. Therrell, 303 U. S. 218, 225, 58 S. Ct. 539, 543, 82 L. Ed. 758. 

* Bedford v. Colorado Bank, 104 Colo. 311, 319, 91 P. 2d 469; cf. Bedford v. 
Hartman Brothers, 104 Colo. 190, 194, 89 P. 2d 584. 

“Clement National Bank v. Vermont, 231 U. S. 120, 134, 34 S. Ct. 31, 35, 58 
L, Ed. 147. 

* First National Bank v. Commonwealth of Kentucky, 9 Wall. 353, 19 L. Ed. 
701; Des Moines Bank v. Fairweather, 263 U. S. 103, 111, 44 S. Ct. 23, 25, 68 L. Ed. 
191; cf. Waite v. Dowley, 94 U. S. 527, 24 L. Ed. 181; Monamotor Oil Co. v. John- 
son, 292 U. 8. 86, 93, 54 S. Ct. 575, 578, 78 L. Ed. 1141; Code of Iowa, 1931, 
§ 5093-a5; Felt & Tarrant Co. v. Gallagher, 306 U. 8. 62, 68, 59 S. Ct. 376, 378, 83 
L, Ed. 488; MeGoldrick v. Berwind-White Coal Co., 308 U. 8. —, 60 S. Ct. 388, 84 
L. Ed. —, decided January 29, 1940. 


CREATING IRREVOCABLE TRUST BY BANK 
DEPOSIT 


—_—— 


Tiber v. Heller, Supreme Court, Special Term, New York County, 
17 N. Y. Supp. (2d) 59 


A deposit by one person of his own money in the name of another 
as trustee for a third person creates an irrevocable trust. 

Wife had several bank accounts in her own name in trust for her 
children and husband, one of which was for her daughter, Cecil B. 
Tiber. Because of ill health she closed out all of these accounts and 
distributed the funds to her children. Since Cecil was out of the 
country at this particular time, the account held in trust for her 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §462. 
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was closed at a later date and simultaneously with the signing of the 
withdrawal slip a new account was opened by the wife in the name 
of her husband, Victor Berlin in trust for Cecil B. Tiber. The wife 
died without withdrawing any of the funds. The husband, however, 
withdrew all the money from this account without giving his daughter 
any part of it. 

It was held that the daughter was entitled to the funds, since 
she was named beneficiary under an irrevocable trust. The husband, 
as mere trustee, was powerless to withdraw the funds, using them 
for his own benefit. The trust created in this case was unlike that 
of a ‘‘totten trust’’ whereby one deposits his own money as trustee 
for another. 


Action by Cecil B. Tiber against Jacob R. Heller, as executor under 
the last will and testament of Victor Berlin, deceased, and Emanuel J. 
Freiberg, as administrator de bonis non of the goods, chattels, and 
credits of Lena Berlin, deceased, involving ownership of funds which 
had been deposited in bank by Lena Berlin in name of Victor Berlin in 
trust for Cecil B. Tiber. The defendant Heller filed a counterclaim for 
alleged loans made by Victor Berlin to the plaintiff. 

Judgment for plaintiff. 

Abraham K. Kaufman, of New York City, for plaintiff. 

Philip Feldman, of New York City, for defendant Heller. 


Emanuel J. Freiberg, of New York City, for administrator. 


SCHMUCK, J.—This litigation demands answer to the question 
which epitomized may be stated in the following language: To whom 
does the fund on deposit belong when the deposit was created or opened 
by a person in another’s name in trust for a named beneficiary other 
than the depositor or the trustee and when the depositor dies without 
withdrawing any of the funds? Is the named beneficiary, the trustee or 
the depositor’s estate entitled to the funds of the deposit? In this issue 
the named beneficiary is the plaintiff, the trustee, the defendant estate 
of Victor Berlin, and the depositor, the defending estate of Lena Berlin. 

The following circumstances were revealed: Plaintiff, a school 
teacher, was the daughter of Victor and Lena Berlin. In the year 1934 
Lena Berlin became seriously ill requiring a major operation. At this 
time she had various bank accounts in her own name in trust for her 
children and husband. It is not beyond peradventure that aware of 
her perilous condition she determined to put her house in order. She 
therefore closed out the bank accounts she held in trust for her children 
other than the plaintiff and gave the funds to them. The account in 
trust for plaintiff was left undisturbed, probably for the reason that 
plaintiff at the time was absent from America enjoying a sabbatical 
year and thus unable to receive the funds. Subsequently, and, to be 
specific, on December 3, 1934, this account was closed out and simultane- 
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ously with the signing of the withdrawal slip a new account was opened 
in the Dimes Saving Bank bearing the legend ‘‘ Victor Berlin in trust 
for Cecil B. Tiber.’’ Thereafter, Victor Berlin withdrew all the money 
from this account, most of it while plaintiff was abroad and, what is 
important to this litigation, without giving plaintiff any part thereof. 
The ownership of this fund is the crux of this dispute. 

At this point of the discussion, it is helpful to turn attention to the 
documentary evidence, for plaintiff leans heavily on their import to 
support her contention, Exhibit 1 bears the notation that the balance 
in the account, namely, $6,323.40, was transferred to the new account 
entitled ‘‘ Victor Berlin for Cecil B. Tiber.’’ Exhibit 2 (the withdrawal 
slip) bears the identical notation, and Exhibit 3, which is a transcript 
of the new account, indicates that the $6,323.40 therein deposited came 
from the original account. 

On the agreed statement of fact and the additional evidence elicited 
at the trial, it is determined that plaintiff is entitled to the fund, that 
Victor Berlin as mere trustee was powerless to withdraw the funds, using 
them for his own benefit, and that in consequence judgment must be 
awarded her. 

The defendant, Heller, rests his opposition to plaintiff’s claim on 
the ground that the result of all these transactions was to create a 
Totten Trust and that in view of what was revealed concerning the 
original source of the money making up the trust, the conduct of Victor 
Berlin was justified and lawful. With this the court does not agree. A 
Totten Trust, defined in Re Totten, 179 N, Y. 112, 71 N. E. 748, 752, 70 
L. R. A. 711, 1 Ann. Cas. 900, is as follows: ‘‘A deposit by one person 
of his own money in his own name as trustee for another, standing alone, 
does not establish an irrevocable trust during the lifetime of the deposi- 
tor. It is a tentative trust merely, revocable at will, until the depositor 
dies or completes the gift in his lifetime by some unequivocal act or 
declaration, such as delivery of a passbook or notice to the beneficiary.’’ 

Applying that definition to the matter under advisement, defendant’s 
contention becomes futile and the conclusion is imperative that a deposit 
by one person of his own money in the name of another as trustee for a 
third creates an irrevocable trust. Furthermore, the facts herein con- 
ceded show that even if a tentative trust was created, it became irrevo- 
cable because the power of revocation was never exercised during her 
lifetime by the settlor. This deduction is amply supported by authority 
and is fortified by the illuminating opinion of Surrogate Delehanty in 
Re Milton’s Estate, 148 Mise. 315, 265 N. Y. S. 735. 

It remains only to consider the counterclaim of the defendant Heller 
for $10,000 for alleged loans made by Victor Berlin to the plaintiff. 
The only proof of this claim was the examination before trial of the 
plaintiff. The court’s interpretation of this testimony is that it not only 
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does not support the claim it is adduced to favor, but convincingly 
establishes the contrary. The counterclaim is therefore dismissed. 

As plaintiff’s claim is approved, that of the defendant Freiberg, as 
administrator de bonis non of Lena Berlin, is disregarded. Submit 
findings of fact, conclusions of law and judgment in accordance with the 
above. 



























LIABILITY OF BANK FOR FRAUDULENT 
REPRESENTATION OF PRESIDENT 


——— es 


Myers v. Canton National Bank of Canton, Ill, United States Circuit 
Court of Appeals, Seventh Circuit, 109 Fed. Rep. (2d) 31 





The president of the defendant bank induced a woman through 
fraudulent representations to purchase a note and mortgage. Said 
note was represented as secured by a first mortgage when it was not. 
At the time of the sale, the purchaser was living in a state far re- 
moved from the bank. Prior to this purchase, however, she had 
transacted business for many years with defendant bank and had 
frequently received advice concerning investments from the bank 
president. There existed, therefore, a feeling of confidence and trust 
on her part in the honesty and integrity of the bank president and 
in the responsibility of the bank. 

It was held that the plaintiffs, as heirs at law of the defrauded 
party, could recover against the bank for the fraudulent representa- 
tions of its bank president. Recovery was not precluded because of 
the want of authority on the part of the bank president to warrant 
the priority status of the mortgage he was selling for the bank, since 
the action for damages was based upon the fraudulent statements 
which induced the sale. Denial of authority of a bank or its officials 
to sell its negotiable paper save ‘‘without recourse’’ was unavailing 
as a defense inasmuch as the fraud induced, the sale. The provision 
‘‘without recourse’ applied to the sale, not to the fraud which 
caused the buyer to make her purchase. The question of the exer- 
cise of due diligence in searching public records was not involved in 
this case because of the purchaser’s trust and confidence over a 
period of years in dealing with the bank president and because of 
her distant residence. 










Appeal from the District Court of the United States for the South- 
ern District of Illinois, Northern Division; J. Leroy Adair, Judge. 

Action by Mabel I. Myers and another against the Canton National 
Bank of Canton, IIl., and others to recover a money judgment for dam- 
ages occasioned by alleged fraudulent representations in the sale of a 








NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1078. 
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note and mortgage. From a judgment dismissing the complaint for 
failure to state a valid cause of action, the plaintiffs appeal. 

Judgment reversed, with directions. 

A. F. Taff and Floyd F. Putnam, both of Canton, IIl., for appel- 
lants. 
Glenn Ratcliff, of Lewistown, Ill., for appellees. 

This appeal is from a judgment dismissing a complaint, for failure 
to state a valid cause of action. 

Plaintiffs sought to recover a money judgment for damages occa- 
sioned by alleged fraudulent representations in the sale of a note and 
mortgage. The president of the defendant bank represented to plain- 
tiffs’ mother that the mortgage was a first mortgage on property worth 
more than the indebtedness, when it was, in fact, a second mortgage, 
and the first mortgage secured a note in excess of the value of the land 
covered by the mortgages. 

Appellants are the heirs at law of Mary Myers, the purchaser of the 
mortgage, who allegedly relied upon the false and fraudulent statements 
of the president of the bank. 


EVANS, C. J.—Defendants’ attack upon the plaintiffs’ complaint 
was from many angles: (a) Plaintiffs, as heirs at law of the party de- 
frauded, could not maintain this action in their own names to recover 
for the fraud practiced, for such cause of action belonged to their mother 
and on her death passed to her administrator. It could only be enforced 
by her administrator. (b) The cause of action stated in the complaint 
was outlawed. (c) Plaintiffs and their mother were bound to exercise 
due diligence to discover the alleged fraud and were under obligation 
to discover those facts which appear as a matter of public record. This 
diligence the complaint failed to disclose. (d) The facts do not show 
a fiduciary relation between the plaintiffs’ mother and the bank and its 
president. (e) There was no concealment of the fraud by the appel- 
lees. (f) Neither the bank nor its president had authority to warrant 
the title of the real estate nor to make representations as to the priority 
of the mortgage sold. 

Fortunately, most of the questions raised have been decisively settled 
by Illinois court decisions, so that discussion is unnecessary. 

The plaintiffs, as heirs at law of the defrauded party, were (under 
the law of Illinois) permitted to maintain this action, it appearing in 
the complaint that there were no unpaid debts of the estate and that 
no administration was had of her estate. Moore v. Brandenburg, 248 
Ill. 232, 93 N. E. 733, 140 Am. St. Rep. 206. 

The cause of action in this case was not barred by the statute of 
limitations although more than five years elapsed between the date of 
the fraudulent transaction and the commencement of this action. As- 
suming as we do that the Illinois statute (Smith Hurd Illinois An- 
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notated Statutes, Chap. 83, Sec. 23) governed, we think the statements 
in the complaint, if established by the evidence, presented a jury ques- 
tion as to defendant’s concealment of facts which would have disclosed 
the falsity of the defendant’s misrepresentations. 

The complaint alleged that defendant bank agreed in writing with 
the purchaser that it, the bank, would hold the mortgage for the pro- 
tection of purchaser and make all collections of interest and principal 
when due. It further certified in writing that it held a ‘‘complete long 
form abstract showing the title to the above described land to be held 
by said mortgagor and that said loan is the only loan existing against 
said premises as shown by examination of said abstract.’’ 

It was also alleged that the president of the bank, who sold the 
note to Mary Myers, and, for the purpose of inducing said purchase, 
wilfully, falsely, and fraudulently represented that said note was se- 
cured by a first mortgage when it was not. It was also alleged that 
Mary Myers had long dealt with said bank and that Heald was the 
president of the bank, and had been for many years, during which time 
she had received advice from him in connection with investments and 
that there existed a feeling of confidence and trust on her part, in the 
honesty, the honor and integrity of said Heald, and in the responsibility 
of said Canton National Bank; that because of her residence in Colorado 
and of her faith and confidence in the integrity and honor of said Heald, 
the true state of the title and the junior status of the mortgage were 
concealed from her and she was lulled into a state of confidence, as a 
result of which she did not make the investigation of the records to dis- 
prove Heald’s false and fraudulent statements. 

Under the rule laid down in Barnes v. Huffman, 113 Ill. App. 226; 
Vigus v. O’Bannon, 118 Il, 334, 8 N. E. 778; Bates v. Preble, 151 U. S. 
149, 161, 14 S. Ct. 277, 38 L. Ed. 106; 17 Ruling Case Law, ‘‘Limita- 
tions of Actions,’’ Sec. 220, page 862, we are satisfied that plaintiffs 
were, if the evidence sustains their allegations, entitled to go to the 
jury on certain factual issues and if these issues were decided in plain- 
tiffs’ favor, the defense of the statute of limitations was defeated. 

The Illinois decisions are likewise decisive as to the alleged failure 
of plaintiffs to exercise due diligence to discover the fraud in defend- 
ant’s misrepresentations before purchasing the mortgage.! The Illinois 
decisions seem to be more favorable than those of the supreme courts 
of other states, on this phase of fraud actions. However, upon the facts 


1Kehl v. Abram, 210 Ill. 218, 71 N. E. 347, 102 Am. St. Rep. 158; Pustelniak v. 
Vilimas, 352 Ill. 270, at page 276, 185 N. E. 611; Borders v. Kattleman, 142 Ill. 
96, 103, 31 N. E. 19; Antle v. Sexton, 137 Ill. 410, 27 N. E. 691; Hicks v. Stevens, 
121 Tl. 186, at page 194, 11 N. E. 241; Ladd v. Pigott, 114 Ill. 647, 2 N. E. 503; 
See also Cooley on Torts, See. 351; American Jurisprudence, “Fraud and Deceit,” 
Sec. 163; 33 A. L. R. 853, Note “Fraudulent Misrepresentation on Concealment by 
a Contracting party concerning Title to Property or other Subjects which are mat- 
ters of Public Record.” ae 
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stated, there is no doubt but that the most defendants could possibly 
ask was to have the question submitted to the jury.” 

The complaint alleged that the deceased, Mary Myers, and the daugh- 
ters lived in a state far removed from Canton, Illinois. The president 
of the Bank of Canton, who made the false and fraudulent representa- 
tions and sold the mortgage to plaintiffs’ mother, had long known her 
and transacted business with her when she lived, years before, in Illi- 
nois. Under several of the above-cited Illinois Supreme Court decisions, 
defendants could not have even made a jury issue on plaintiffs’ burden 
of establishing due diligence in searching public records, on a fact show- 
ing such as was stated in the complaint. 

Defendants’ chief reliance for affirmance is based upon the asserted 
want of authority on the part of the president of the bank to warrant 
the priority status of the mortgage he was selling for the bank. In other 
words, denial of authority of a bank or its officials to sell its negotiable 
paper save ‘‘without recourse,’’ is brought forward to support appel- 
lees’ position. Appellees cite Awotin v. Atlas Exchange National Bank, 
295 U. S. 209, 55 S. Ct. 674, 79 L. Ed. 1393, for support of this position. 

If we keep in mind that this is an action for damages based upon 
fraud (ex delicto, not ex contractu) in the bank’s sale of one of its 
mortgages, the cases cited by appellees will be readily distinguished. 
The fraud preceded the sale. It induced the sale. The ‘‘without re- 
course’’ proviso applied to the sale, not to the fraud which caused the 
buyer to make her purchase. 

Plaintiffs’ mother was induced to make the purchase through the 
fraudulent statement of the bank’s president. Different is the case 
where the bank’s liability is based on a sale of a security where the 
‘‘non recourse’’ provision (expressly provided by statute) is a part 
of the sale which the purchaser sues to set aside. 

The question has been so fully and recently discussed by the Court 
that quotations from the decisions and elaboration of the reasons for 
the distinctions between the facts in the Awotin case (295 U. S. 209, 
214, 55 S. Ct. 674, 79 L. Ed. 1393) and the Oppenheimer v. Harriman 
Bank case (301 U. S. 206, 57 S. Ct. 719, 81 L. Ed. 1042) would unduly 
lengthen the opinion without adding one whit to the effect of the court’s 
holding in the Oppenheimer case, which opinion controls the instant 
case.® 

It is further argued that the present receiver of the Canton bank 
—Receiver Adair—should have been made a party to the appeal and, 


*See cases cited in preceding footnote, American Jurisprudence, “Fraud and 
Deceit,” See. 291. 


*See also: First Nat. Bank v. Graham, 100 U. S. 699, 702, 25 L. Ed. 750; Nat. 
Bank & L. Co. v. Petrie, 189 U. S. 423, 23 S. Ct. 512, 47 L. Ed. 879; Merchants’ 
Nat. Bank v. State Nat. Bank, 10 Wall. 604, 77 U. S. 604, 19 L. Ed. 1008; Greeley 
Nat. Bank v. Wolf, 8 Cir., 4 FP. 2d 67. 
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because the appellants did not do so, appellees ask that the appeal be 
dismissed. 

Appellees’ motion to dismiss the appeal because an alleged indis- 
pensable party to the suit was not made a party to the appeal, must 
be denied. In the original pleading the plaintiffs named the bank and 
Albright, the then receiver, as defendants. It was the plaintiffs’ con- 
tention that the receiver was a proper but not a necessary or indis- 
pensable party. 

When the appeal was taken it was addressed to both the bank and 
said Albright, receiver. Plaintiffs’ appeal bond ran to the same parties, 
A copy of the contents of the record was served on counsel for both de- 
fendants—their counsel of record. There was no withdrawal of counsel, 
as attorney for Albright, the receiver, or for the bank. The change of 
receivers had occurred before the motion to dismiss was filed in the trial 
court, which pleading was made by the substitute receiver and the bank. 
There was, however, no change of the name of the receiver in these 
appellate proceedings. Neither party called the attention of the court 
to any such change. 

In our opinion, Rule 25 of the Rules of Civil Procedure, subsection 
(ec), 28 U. S. C. A. following section 723¢, applies. 

If the new receiver wishes to be substituted as a party and will ap- 
ply for leave to be made a party, his request will be granted. It is un- 
necessary to determine whether he is a necessary, an indispensable, or 
merely a proper party. 

The judgment is reversed with costs with directions to the trial court 
to overrule defendants’ motion to dismiss, and to proceed to the trial 
of the cause. 





